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EDITORIAL NOTES 


SECTION 2 oF THE INDIAN CLAIMS COMMISSION AcT 


The Indian Claims Commission Act,’ passed by the 79th Congress, 
was the first major Indian legislation enacted since the Wheeler- 
Howard Act of 1934.2 For many years the Indian peoples have been 
requesting Congress that their claims against the government be 
fairly heard and determined. And for some time the legislative 
branch of our government has been considering how these claims 
might be properly disposed of in a manner which will do justice to 
all parties concerned.® 

By virtue of a statute adopted by the Congress on March 3, 1863+ 
at a time when a good many Indian tribes were engaged in hostilities 
against the Federal Government, all claims against the United States 
growing out of Indian treaties, were barred from the jurisdiction of 
The Court of Claims. Since the passage of this Act, some 84 years 
ago, no Indian tribe has been permitted to bring its disputes with 
the Federal Government before the United States courts without a 
special enabling act of Congress, which would authorize the Court of 
Claims to hear, determine, adjudicate and render judgment on such 
claims as may be set forth in the particular jurisdictional Act. 

Since the enactment of this punitive legislation, Congress has been 
besieged with numerous requests for jurisdictional acts which would 
enable such tribe or tribes to present their cases before the Court of 
Claims for adjudication. If a jurisdictional bill was presented to one 
Congress but failed to be considered, or did not become law, this meas- 
ure was almost inevitably introduced in the succeeding Congress. Nei- 
ther the Senate nor the House Committee on Indian Affairs possessed 
either the time or the staff to fairly consider the many claims which 


1 Public Law No. 726, 79th Congress, 2nd Session, Approved August 13, 1946. 

248 Stat. 984 (June 18, 1934). 

8 See Senate Report No. 1715. 79th Congress, 2nd Session. “In recent years 
there have been presented to Congress various bills for the establishment of a 
commission to hear and determine all types of claims of the Indians against the 
United States. During the Seventy-fourth Congress your committee considered 
and recommended for passage, S. 2731, and the same passed the Senate on July 
29, 1935; during the Seventy-fifth Congress your committee considered and 
recommended for passage S. 1902, and same passed the Senate on April 22, 
1937, but was rejected by the House by a vote of 73 for to 176 against; during 
the Seventy-sixth Congress S. 4349 was introduced and referred to your com- 
mittee for consideration, but was not reported to the Senate before the expira- 
tion of that Congress; and during the Seventy-seventh Congress your com- 
mittee considered and on December 15, 1941, recommended for passage S. 1111, 
which bill was recommitted to your committee on January 12, 1942, after which 
date in view of the war situation further consideration of the bill was deferred.” 

# Sec. 9, 12 Strat. 765, 767 (March 3, 1863). 


[ 388 ] 
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were presented. Hence, only the claims which involved greater 
sums of money were constantly pressed for enabling legislation which 
would permit such tribe to have its case heard by the Court of Claims. 
Reports from the Departments of Interior, War and Justice and the 
General Accounting Office were often required merely for the de- 
termination of whether a likely claim existed. The expense involved 
in assembling these reports has grown to a considerable figure, the 
duplication of efforts for each claim has been unnecessary, and the 
long drawn-out proceedings have been totally unsatisfactory for the 
consideration of many lesser and collateral claims. 

The Court of Claims has many cases pending before it—many of 
which are Indian claims.’ The Congress realized, that if the mass 
of Indian claims, which have accumulated due to this extended vir- 
tual non-accessibility to the courts, were opened to the Court of Claims, 
that its calendar would be congested in a very short time. Another 
means was essential, so a three-man commission® was suggested and 
adopted as the best method of disposing of these many claims fairly 
and expeditiously. Accordingly the present law provides for this 


5 Court of Claims Docket of Indian cases, May, 
The Sioux Tribe of Indians—C-531 (11), C 331 “(18), C-531 (19), C-531 
(21), C-531 (23), C-531 (24); 
The Quinaielt Tribe of Indians—L-23; 
ae Tribe of Indians—44296, 44298, 44300, 44303, 44304, 44305, 


44. 

Mole Lac Band—45162; 

Lac du Flambeau, Lac Court—45162; 

Lac du Flambeau, Bad River—45162; 

Alcea Band of Tillamooks—45230; 

Rogue River Tribe of Indians—45231 

= —_— Bands of Ute Tndiaste 45585, 46640, 47564, 47565, 47566, 
4756 


The Uintah and White River Bands of Ute Indians—47568, 47569, 47570, 
47571, 47572, 47573, 47574. 

6 The following took the oath of office as commissioners on April 10, 1947: 

Wirt, Encar E. Born Bell County, Texas, Jan. 28, 1879. B.A., University 
of Texas, 1902; University of Texas Law School, 1902-03. Admitted to Texas 
bar, 1903. Began law practice, Waco, Texas and formed firm of Witt, Haman 
and Witt in 1912; senior member of Witt, Terrell, Lincoln, Jones and Riley 
since 1938. Member, Texas Senate, 1919-1931; lieutenant-governor, 1931-1935. 
Chairman, Special Mexican Claims Commission, 1935-1938; Chairman, Ameri- 
can Mexican Claims Commission, 1943-1947; Chairman, Indian Claims Commis- 
sion, 1947-. Baptist. 

Horr, Wmai1am McKintey. Born Pringhar, Iowa, Sept. 12, 1897. A.B., 
University of Nebraska, 1920; LL.B., University of Nebraska, 1921; admitted 
Nebraska State Bar, 1921. Law practice, Lincoln, Neb. since 1921, with excep- 
tion of about 2% years military service World War I and II. Major, U. S. 
Army Air Forces, World War II. Member of Sigma Phi Epsilon, Phi Alpha 
Delta, Congregational Church, Masons, American Legion. 

O’Marr, Louis J. Born Independence, Ohio, 1882. LL.B., University of 
Minnesota, 1904. City Attorney of Sheridan, Wyoming for two terms; Chair- 
man, Wyoming State Highway Commission, 1933-1939. Wyoming State Board 
of Law Examiners, 1933-1947. Attorney-General of Wyoming, 1943-1947. 
Member of Wyoming Compilation Commission which compiled the Wyoming 
1945 Compiled Statutes. Delta Tau Delta member. 
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tribunal, which may establish its own rules of procedure, and which 
is authorized to consider all accrued Indian claims against the Fed- 
eral Government.’ 

In order that the decisions which would be reached by the com- 
mission should be finally put to rest, it was thought necessary that 
the jurisdiction to hear claims should be broad enough to include 
all possible claims. The intent and purpose of this legislation was 
to provide a forum whereby all possible claims of any merit might 
be considered and determined. Since the Congress does not possess 
the proper facilities to consider these cases, the power to adjudicate 
them was placed in this group of men, who would be, or who would 
become qualified, as experts in this field. Five specific categories 
under which claims may be brought are set forth in Section 2 of 
the Act. While there are overlapping classifications in the Act and 
in many instances clear delineations cannot be drawn in regard to 
whether a claim falls within one group or another, it was thought 
desirable to set forth the various broad bases to show the justiciable 
nature of Indian claims. 


Sec. 2. The Commission shall hear and determine the follow- 
ing claims against the United States on behalf of any Indian 
tribe, band, or other identifiable group of American Indians 
residing within the territorial limits of the United States or 
Alaska: (1) claims in law or equity arising under the Consti- 
tution, laws, treaties of the United States, and Executive orders 
of the President; (2) all other claims in law or equity, including 
those sounding in tort, with respect to which the claimant would 
have been entitled to sue in a court of the United States if the 
United States was subject to suit; (3) claims which would 
result if the treaties, contracts, and agreements between the 
claimant and the United States were revised on the ground of 
fraud, duress, unconscionable consideration, mutual or unilateral 
mistake, whether of law or fact, or any other ground cognizable 
by a court of equity; (4) claims arising from the taking by the 
United States, whether as the result of a treaty of cession or 
otherwise, of lands owned or occupied by the claimant without 
the payment for such lands of compensation agreed to by the 
claimant; and (5) claims based upon fair and honorable deal- 
ings that are not recognized by any existing rule of law or equity. 
No claim accruing after the date of the approval of this Act shall 
be considered by the Commission.® 


In the discussion which follows an attempt has been made to group 
all the Indian claim cases, the author has found, which have been 


7 Sec. 24 of Act provides “The jurisdiction of the Court of Claims is hereby 
extended to any claim against the United States accruing after the date of the 
approval of this Act... .” 

8 See note 1 supra. 
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brought to the Court of Claims under “jurisdictional” or “enabling”’ 
acts of Congress.® In order to show the diversity of the cases and 
to see how the law of “stare decisis” has affected these claims, the 
cases have been “classified” under each of the above categories. It 
is believed that this will assist one to see what claims have been 
brought under similar enabling acts, and also under what groups 
these cases would fall if they were brought under this legislation. 
Practically speaking, the cases have been categorized as if they were 
brought today, and then presenting the actual holding of the court. 
It should be apparent, in most instances, what the courts would hold 
at the present time if the intent of this legislation is fairly construed.*° 


I. LEGAL AND EQUITABLE CLAIMS 


The great bulk of the claims, which have been presented to Con- 
gress, and which will come before the commission, are those which 
are included under the language of the first classification : 


(1) claims in law or equity arising under the Constitution, 
laws, treaties of the United States, and Executive orders of the 
President." 


The principal claims which have arisen under this group include 
those for payment for lands which have been taken by the United 
States under treaties and laws of the United States. In many in- 
stances provisions were made in the treaties for the setting aside of 
particular portions of land for reservations and ceding the remainder 
of their lands to the United States which were ordinarily opened up 
for homesteading. Another type of claim under this classification is 
for the accounting of funds which the federal government has spent 
for the Indians concerned. The cases which fall within this category 
could also be considered with the second broad classification of Sec- 
tion 2 which concerns “tort liability” and which will be considered 
later. Another subhead under the first classification concerns annuity 
payments, which are found principally as a result of treaty agreements. 
The fourth group to be considered under the first classification encom- 
passes the miscellaneous claims including those concerning the taking 
of personal property, education and depredations. 


A. Payment for Lands or Proceeds Thereof 


Under this subhead those claims arising under treaties will be first 
considered. The Cherokees sought recovery of the proceeds of the 


®See Felix Cohen, Handbook of Federal Indian Law (1942) pp. 373-378; 
Kappler, INDIAN Laws AND TrEaTIES, Vol. V (1941) pp. 811-813. 

10 See concurring opinion of Justice Black in Alcea Band of Tillamooks v. 
United States, cited note 107, infra at pp. 54-55 

11See note 1 supra. 
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sale of a 12-mile square tract of land inasmuch as the proceeds of 
only 89,112 acres had been accounted for, when a normal 12-mile 
square was shown to contain 92,160 acres. The court found that two 
tributaries flowed through this area, and on a failure to prove the 
number of salable tracts in the area, recovery was denied.’* Under a 
Treaty of 1855, the Chickasaw and Choctaw Indians leased all of 
their land west of the 98th meridian to the United States and then 
later ceded this area to the Federal Government. The plaintiffs were 
denied recovery for the proceeds of this “leased area” when it was 
shown that the lands had been ceded to the United States.1* In an- 
other case, a greater share of the proceeds of the sale of some land 
was requested by the Choctaws, but the court continued the same 
allocation practise which had been followed for 60 years and which 
was in accordance with the treaties..* The Cherokees contended in 
one of their cases that since President Monroe had issued his Procla- 
mation in 1823 that the North and South American continents were 
no longer open to colonization by a European power, the treaty of the 
United States with Spain in 1821 was nudum pactum, and thus the 
lands west of the 100th meridian belonged to the United States and 
had been granted to the Indians under a treaty provision which 
granted an outlet west “as far west as the sovereignty of the United 
States and their right of soil extend.” The court found that these 
lands had been conveyed by the Cherokee nation in 1891 to the United 
States for a valuable consideration and that therefore no claim ex- 
isted. And even if there was a claim, the treaties entered into were 
political and not justiciable questions and were not for the determina- 
tion of the judiciary."° Compensation was sought by the Delaware 
Indians for some land, but the court held that the survey which had 
been made pursuant to the treaty of 1829, and which had been acqui- 
esced in and approved by the Indians, did conform to the provisions of 


14 Cherokee Nation v. United States, 102 Ct. Cl. 720 (1945), . _—e 
Act 43 Srat 27 (March 19, 1924), and Joint Resolution of Feb. 19, 1929. 

13 Chickasaw Nation v. United States, 75 Ct. Cl. 426 (1932). ma den., 287 
U. S. 643, 53 Sup. Ct. 89, 77 L. ed. 557 (1932); Jurisdictional Act 43 Strat. 537 
(June 7, 1924) and 45 Srar. 1229 (Feb. 19, 1929). Choctaw and Chickasaw 
Nations v. United States and The Wichita and Affiliated Bands of Indians, 34 
Ct. Cl. 17 (1899), Reversed, 179 U. S. 494, 21 Sup. Ct. 149, 45 L. ed. 291 
(1900) ; Jurisdictional Act 28 Star. 876 (March 2, 1895). The Yankton Sioux 
> yao States, 97 Ct. Cl. 56 (1942); Jurisdictional Act 41 Srar. 738 (June 

14 Choctaw Nation v. United States and The Chickasaw Nation, 83 Ct. Cl. 
140 (1936), cert. den., 300 U. S. 668, 57 Sup. Ct. 512, 81' L. ed. 875, 84. Ct. Cl. 
644 (1937); Jurisdictional Act 43 Stat. 537 (June 7, 1924) as amended 44 
Strat. 568 (May 19, 1926). 

15 Eastern or Emigrant Cherokees and Western or Old Settler Cherokees v. 
a ana 88 Ct. Cl. 452 (1939); Jurisdictional Act 47 Srat. 137 (April 
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the treaty.’® In still another case, Joseph’s Band of Nez Perce In- 
dians claimed to be entitled to some land which the United States had 
recognized as belonging to the Nez Perce Indians in the treaty of 
1855, but since there was no showing of exclusive possession of this 
Wallowa area by Joseph’s Band, they were not entitled to recover for 
the value of this area.’* 

In some of the cases the Indian tribes were entitled to recover but 
the judgments obtained by the claimants were, in each case, set off by 
counterclaims of the government. For instance the Sioux tribe was 
found entitled to recover some $5,307,656 from the proceeds of 
9,261,593 acres taken by the government. The offsets of the United 
States were considerably greater than the judgment, so no recovery 
was granted.’* In another recent case, when the United States ap- 
proved an erroneous survey of a boundary of a tract of land which 
belonged to the Choctaws and Chickasaws, some 136,000 acres were 
omitted. This land had been ceded to the United States but the 
Chickasaws had not received their share of the proceeds. This re- 
covery was also offset by an even greater counterclaim, so the pe- 
tition was accordingly dismissed.?® 

Recovery has been permitted in several cases when the United 
States agreed to pay, or, in some manner to protect the rights of the 
Indians to the lands which were rightfully theirs. The United States 
Senate made a finding that the Choctaws should be entitled to receive 
the proceeds of the sale of lands under certain treaties. The Secre- 
tary of the Interior prepared an account which showed that this tribe 
was entitled to receive some $8,078,615 from which was to be de- 
ducted the costs of the survey, the costs of the sale of the land, as well 
as other expenditures. The Supreme Court construed the jurisdic- 
tional act to give prima facie effect as establishing the claim and then 


16 The Delaware Tribe of Indians y. United States, 72 Ct. Cl. 525 (1931); 
Jurisdictional Act 43 Sratr. 812 (Feb. 7, 1925) as amended 44 Start. 1358 
(March 3, 1927). 

17 Joseph’s Band of Nez Perce Indians v. United States, 95 Ct. Cl. 11 (1941) ; 
Jurisdictional Act 45 Srar. 1249 (Feb. 20, 1929). 

18 The Sioux Tribe of Indians v. United States, 105 Ct. Cl. 658, 64 F. Supp. 
303 (1946); Jurisdictional Act 41 Srat. 738 (June 3, 1920). See also Ute 
Indians v. United States, 45 Ct. Cl. 440 (1910), 46 Ct. Cl. 225 (1911); Juris- 
dictional Act 35 Sratr. 788 (March 3, 1909). The Assiniboine Indians v. United 
States, 77 Ct. Cl. 347 (1933), Appeal dismissed, 292 U. S. 606, 54 Sup. Ct. 772, 
78 L. ed. 1467 (1934); Jurisdictional Act 44 Srar. 1263 (March 2, 1927) and 
Senate Joint Res. No. 167 of June 9, 1930. The Warm Springs Tribe of Indians 
of Oregon v. United States, 95 Ct. Cl. 23 (1941), 103 Ct. Cl. 741 (1945); Juris- 
dictional Act 46 Stat. 1033 (Dec. 23, 1930). 

19 The Chickasaw Nation v. United States, 94 Ct. Cl. 215 (1941), 103 Ct. Cl. 
45 (1945); Cert. den., 326 U. S. 751, 66 Sup. Ct. 88, 90 L. ed. 450, 104 Ct. CL. 
me 105 Ct. Cl. 225 (1946); Jurisdictional Act 43 Srar. 537 (June 7, 
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left it to the government to dispute it, which it was unable to do.”° 
In another case, the Creeks sought compensation for lands which had 
been appropriated by intruders. It was found that such an appro- 
priation involved an implied undertaking by the government to make 
just compensation to the Creek Tribe.** Then under the Buffalo 
Creek Treaty of 1838 certain lands were set aside whereby each mem- 
ber of the community was to receive 320 acres of this land located in 
the West. It was agreed that those who did not move within five 
years, “or such time as the President may from time to time appoint, 
shall forfeit all interest in the lands.” It seems that the President did 
not fix a time for removal and that later this land was sold. The 
Supreme Court held that the setting aside of lands was intended to 
invest a present legal title thereto in the Indians and that this title 
has not been forfeited and has not been reinvested in the United 
States, and also that the Indians were not prevented from asserting 
the benefit of such reservation.22 The Pawnee Tribe recovered on 
the sale of surplus lands which had been ceded to the United States 
in the Jerome agreement.”* When the Quinaielt Tribe sued for the 
value of lands taken, in not having properly ascertained the northern 
boundary of their reservation, the court found that this land had been 
appropriated by the United States. Since the plaintiff failed to show 
that other tribes were not entitled to share in the proceeds, recovery 
was withheld, but the liability of the government for the value of this 
land was conceded.** When the Quarry, which was reserved to the 
Yankton Sioux, was taken possession of by the government (in not 
reserving it for the Indians), the tribe was entitled to recover since 
they were the “owners in fee.” *° 


20 The Choctaw Nation v. United States, 21 Ct. Cl. 59 (1886), reversed, 119 
U. S. 1, 7 Sup. Ct. 75, 30 L. ed. 306 (1886) ; Jurisdictional Act 21 Strat. 504 
(March 3, 1881). 

21 The Creek Nation v. United States, 77 Ct. Cl. 226 (1933), reversed in 
part, 295 U. S. 103, 55 Sup. Ct. 681, 79 L. ed. 1331 (1935); Jurisdictional Act 
43 Star. 139 (May 24, 1924) as amended by 44 Srar. 568 (May 19, 1926) and 
45 Srat. 1229 (Feb. 19, 1929). 

22 The New York Indians v. United States, 30 Ct. Cl. 413 (1895), 170 U. S. 1, 
18 Sup. Ct. 531, 42 L. ed. 927, 33 Ct. Cl. 510 (1898), 173 U. S. 464, 19 Sup. Ct. 
or ay ed. 769, 34 Ct. Cl. 542 (1899); Jurisdictional ‘Act 27 Srat. 426 (Jan. 

23 The Pawnee Tribe of Indians v. United States, 56 Ct. Cl. 1 (1920); Juris- 
dictional Act S. 10830 of Feb. 21, 1911. The Sac and Fox Indians of Iowa v. 
United States, 45 Ct. Cl. 287 (1910), affirmed, 220 U. S. 481, 31 Sup. Ct. 473, 
55 L. ed. 552 (1911) ; Jurisdictional Act 34 Strat. 1055 (March 1, 1907). 

24 The Quinaielt Tribe of Indians v. United States, 102 Ct. Cl. 822 (1945); 
Jurisdictional Act 43 Strat. 886 (Feb. 12, 1945). 

25 The Yankton Sioux Tribe of Indians v. United States, 53 Ct. Cl. 67 (1917), 
61 Ct. Cl. 40 (1925), 272 U. S. 351, 47 Sup. Ct. 142, 71 L. ed. 294, 63 Ct. Cl. 
671 (1926), 65 Ct. Cl. 427 (1928), cert. den., 277 U. S. 607, 48 Sup. Ct. 602, 
72 L. ed. 1012, 66 Ct. Cl. 773 (1928); Jurisdictional Act 36 Srar. 269, 284 
(April 4, 1910). 
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The cases which will be considered next are those which have arisen 
as a result of some statute enacted by the Congress in regard to lands 
which have been set aside or promised to Indians under particular 
treaties. It seems that a group of the Sioux Indians known as the 
Sisseton and Wahpeton Bands brought an action wherein it was con- 
tended that the President failed to set aside 80 acres of land for each 
of some 4,500 Indians. It appears that in the spring of 1863 these 
bands along with others massacred a great many white people and 
that only a few Indians had accepted this offer. The court found that 
this was merely a conditional grant which was free from the super- 
vision of the courts.2* In another instance, the Winnebago Tribe was 
removed from one reservation to another because Congress thought 
it to be in their best interest. The court held that Congress had this 
power whether or not just compensation was paid for the reservation 
taken.?’ 

In two cases in which Indian tribes sought assistance of the 
courts in their claims, recovery was granted, but the judgment was 
offset by the counterclaims of the government. The Blackfeet case 
involved several bands of Indians who sued to recover payment for 
12,261,750 acres of land which had been ceded under a statute. The 
reasonable value of the land was set at 50c an acre when the court 
found that these Indians had sold other lands under treaties at 12c 
to 24c per acre. The counterclaims of the government for education, 
surveys, etc., easily countered the judgment.”* In the other case the 
Chippewa Indians claimed that the United States violated the terms 
of the Act of 25 Stat. 642 ** by failing to cruise the timber lands “by 
competent and experienced examiners.” Plaintiff’s claim for the sum 
of $340,061 was dismissed when the government’s offsets amounted 
to a greater figure.*° 

Recovery was permitted in a Ute case when it was shown that 
agreements and treaties were entered into with the United States 
whereby certain lands were ceded to the United States. The proceeds 
of the sale of this land were to be deposited into the Treasury for the 


26 The Sisseton and Wahpeton Bands of Sioux Indians v. United States, 58 
Ct. Cl. 32 (1923), 277 U. S. 424, 48 Sup. Ct. 536, 72 L. ed. 939, 66 Ct. Cl. 767 
(1928) ; Jurisdictional Act 39 Star. 47 (April 11, 1916). See Sioux Indians v. 
United States, 95 Ct. Cl. 603 (1942), Jurisdictional Act 41 Srat. 738 (June 3, 
1920). 

27 The Winnebago Tribe of Indians v. United States, 100 Ct. Cl. 1, 53 F. 
Supp. 231 (1942); Jurisdictional Act 45 Strat. 1027 (Dec. 17, 1928). 

28 The Blackfeet Indians v. United States, 81 Ct. Cl. 101 (1935); Jurisdic- 
tional Act 43 Strat. 21 (March 13, 1924). 

29 January 14, 1889. 

30 The Chippewa Indians v. United States, 91 Ct. Cl. 97 (1940); Jurisdic- 
1508) Act 44 Strat. 555 (May 14, 1926) as amended 44 Star. 423 (April 11, 
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benefit of this tribe. Then the Congress provided in the jurisdic- 
tional act: 

. no lands in Colorado north of and including range 35 for- 

merly owned or claimed by the Ute Indians or any band thereof 


shall be restored to tribal ownership . . . and said lands. . . 
are hereby declared to be the absolute property of the United 
—-... 


The court found that this provision was a taking of an interest in the 
ceded lands which deprived the Ute Indians of any further right to 
receive the proceeds from the sale of the lands and for which the 
plaintiffs may recover.*? 

There are a few cases which involve claims for the proceeds of land 
which arose under treaties and Executive Orders. For instance in a 
case involving the Nez Perce Indians, it appears that their leader 
Joseph signed the Treaty of 1855 but refused to sign the Treaty of 
1863. The claim here concerned lands which were set apart by an 
Executive Order, but these lands were never settled on by these non- 
treaty bands of Indians. Later the land was restored to public do- 
main, and when suit was brought to recover the value of this land, 
the court held that the issuance of the Executive Order was not a 
recognition of title in these Indians.** In a very important case 
which was brought by the Sioux Tribe, compensation was sought for 
some 5,500,000 acres of land allegedly taken from the plaintiff tribe. 
It seems that several Executive Orders were issued withdrawing land 
from sale and settlement and set them apart for the use of the Sioux 
“as an addition to their present reservation.” The court held that 
this setting of the lands apart for the Sioux Indians, conveyed no in- 
terest to the tribe for which it was entitled to compensation from the 
United States when these lands were, by Executive Order again, re- 
stored to the public domain.** In an even stronger case,** the Ute 
Indians brought suit against the United States for the proceeds of the 
sale of certain lands which had been added to their reservation by 
Executive Order. A misunderstanding had arisen as to what was 
the northern boundary of the reservation. To pacify the tribe the 

8152 Srar. 1209, 1210 (June 28, 1938). 

32 The Ute Indians v. United States, 100 Ct. Cl. 413 (1943); Jurisdictional 
Act 52 Srar. 1209 (June 28, 1938) as amended 55 Srar. 593 (July 15, 1941). 

83 Cited note 17 supra. 

34 The Sioux Tribe of Indians v. United States, 94 Ct. Cl. 150 (1941), affirmed 
316 U. S. 317, 62 Sup. Ct. 1095, 86 L. ed. 1501, 96 Ct. Cl. 579 (1942) ; Jurisdic- 
tional Act 41 Srar. 738 (June 3, 1920). Cf., Fort Berthold Indians v. United 
States, 71 Ct. Cl. 308 (1930) ; Jurisdictional Act 41 Stat. 404 (Feb. 11, 1920). 
See note 132 infra. 

85 Confederated Bands of Ute Indians v. United States, 106 Ct. Cl. 33, 64 F. 
Supp. 569 (1946), affirmed, 329 U. S. ——, 67 Sup. Ct. 650 (1947); Jurisdic- 


oa) Act 52 Stat. 1209 (June 28, 1938) as amended 55 Srar. 593 (July 15, 
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President by Executive Order in 1875 set apart for the use of the Ute 
Indians certain lands north of the northern boundary “as an addition 
to the present reservation.” It was held that these lands so added to 
the reservation, without Congressional authority or ratification, did 
not transfer to the plaintiff tribe title to the lands. Then by an agree- 
ment in 1880, the Ute Indians ceded to the United States all of their 
“present reservation” (with certain exceptions). The Supreme Court 
held that there was nothing in that Act which showed a Congressional 
intent to convey the lands included in this Executive Order, and that 
there was nothing to show that Congress intended anything more 
than a “mere temporary and cancellable possessory right to the In- 
dians.” And even though the Indians understood in 1880 that they 
owned the lands included in this Executive Order that “this fact 
would not necessarily have given it to them.” The Court went on 
to say, 

To compensate these Indians for lands, not intended to be con- 
veyed by the 1868 treaty, the Executive Order, nor the 1880 Act, 
would be to pay them for lands which neither they nor their an- 
cestors ever owned and to which they had no claim in equity or 
justice, so far as the transactions here at issue are concerned. 
No rule of construction justifies such a result.** 


Three justices dissented feeling that “by 1880 the term present reser- 
vation” included the land which the Executive Order of 1875 stated 
had been set aside as an addition to the then present reservation. And 
when the 1880 


agreement and the 1880 Act referred to “present reservation” 
they must have included that additional land. Adding this in- 
formal acknowledgment by Congress of the expanded reservation 
to the occupation of the land by the Indians and their under- 
standing that it belonged to the reservation, a compensable in- 
terest becomes evident. . . . It is enough that the Indians had 
the right to possess and occupy the land that the Indians fairly 
understood that to be the case. An acknowledgment by Con- 
gress, however informal, then adds a legal obligation to the moral 
duty of the United States to pay for the land involved. Such is 
the situation here.*’ 


B. Accounting of Funds 


The second main subhead which logically follows under this first 
classification concerns the “Accounting of funds.” In several in- 
stances it may appear that this category should follow under the 
second classification of Section 2 of the Act which involves “tort lia- 
bility.” It is true that some of the cases which seem to fit more ob- 


3667 Sup. Ct. at p. 656. 
87 [bid. 
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viously into that group are considered later. Since the government 
disburses many of the funds of the Indians, and not always with their 
approval, it follows that the liability of the United States should be 
considered as that of a fiduciary. 

The cases which include the accounting of trust funds which arose 
as a result of treaties are considered first. The Eastern Band of 
Cherokees were unsuccessful in their attempts to share in a trust 
fund established under the Treaty of 1846, since they were not recog- 
nized as a nation by the United States.** Recovery was denied when 
the plaintiff failed to sustain the burden of proof that the defendant 
has failed to set up the fund, or, having set it up, has failed to use it 
in accordance with the agreement.*® Recovery was permitted on 
seven cases of the Sioux which were filed together, but the gratuitous 


expenditures of the government nullified the amounts which plaintiff 
would otherwise have recovered.*° 


The United States agreed to render to the Cherokee nation a com- 
plete accounting. Two accountants rendered an accounting which 
disclosed that the United States owed to the Cherokees $1,111,285 
which was the amount which had been deducted from payment under 
a treaty. (Recovery was granted on this claim.) This deduction was 
the cost to the government for removing the Cherokees from the East 
to the West.*? Unexpended treaty funds were found to belong to 
some of the twenty-seven bands of Indians bringing suit.‘ 

Several years later the Court of Claims went into the claim of the 
Cherokee nation for interest alleged to be owing from the United 
States to the Cherokee nation on funds arising from their judgment.** 


88 The Eastern Band of Cherokees v. United States and Cherokee Nation, 
20 Ct. Cl. 449 (1885), 117 U. S. 288, 6 Sup. Ct. 718, 29 L. ed. 880, 21 Ct. Cl. 
501 (1886); Jurisdictional Act 22 Strat. 585 (Bowman Act) (March 3, 1883). 

89 The Sioux Tribe of Indians v. United States, 97 Ct. Cl. 391 (1942); Juris- 

dictional Act 41 Strat. 738 (June 3, 1920). The Sioux Tribe of Indians v. 
aa States, 95 Ct. Cl. 603 (1942); Jurisdictional Act 41 Srar. 738 (June 3, 
1920). 
40 The Sioux Tribe of Indians v. United States, 105 Ct. Cl. 725, 64 F. Supp. 
312 (1945); Jurisdictional Act 41 Srar. 738 (June 3, 1920). But see note 5 
supra, Gratuitous expenditures should be specifically designated in The Chicka- 
saw Nation v. United States, 103 Ct. Cl. 1 (1945), reversed, 326 U. S. 217, 
66 Sup. Ct. 84, 90 L. ed. 25, 104 Ct. Cl. 858 (1945); Jurisdictional Act 43 Srar. 
537 (June 7, 1924). 

41 The Cherokee Nation v. United States, 40 Ct. Cl. 252 (1905), 202 U. S. 
101, 26 Sup. Ct. 588, 50 L. ed. 949, 41 Ct. Cl. 507 (1906); Jurisdictional Act 
32 Srar. 716 (July 1, 1902). Later action was brought for a proper accounting, 
but court held it to be res judicata in Eastern Cherokees v. United States, 82 
Ct. Cl. 180 (1935), cert. den., 299 U. S. 551, 57 Sup. Ct. 13, 81 L. ed. 406 
(1936); Jurisdictional Act 47 Star. 137 (April 25, 1932). 

42 The Rogue River Tribe of Indians v. United States, 105 Ct. Cl. 495, 64 F. 
Supp. 339 (1946); Jurisdictional Act 49 Srar. 801 (August 26, 1935). See 
note 5 supra. 

43 Cited note 41 supra. Res judicata waived in so far as it concerns interest 
in The Cherokee Nation v. United States, 59 Ct. Cl. 862 (1924), affirmed, 270 
U. S. 476, 46 Sup. Ct. 428, 70 L. ed. 694. 62 Ct. Cl.'760 (1926); Jurisdictional 
Act 40 Stat. 1316 (March 3, 1919). 
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The claimants were unsuccessful in their action to recover interest on 
interest funds which were in the United States Treasury and which 
were being held for the plaintiffs. The court held that the act which 
authorized payment of “simple interest” at 4% on trust funds was 
not intended to apply to trust funds which were created by the deposit 
of interest on other funds.** In a Choctaw case it was found that 
certain trust funds were held by the United States under a treaty 
which provided that these trust funds were to yield an annual interest 
of not less than 5%. When the Appropriation Act of 1907 provided 
that certain sums in this trust fund should draw 3% interest, the 
court held for the claimant, since this reduction was not in accord 
with the treaty. The recovery in this case was offset by the defend- 
ant’s counterclaims.*® In a later case recovery was permitted for the 
interest on trust funds for the support of schools.** 

In the only case of its type, which seems to fit in here, an Indian 
tribe contended that in its claim filed in a previous suit ** wherein 
judgment had been obtained by the government, that one of the offsets 
allowed the government was the sum of $1,903,023 which was one of 
the expenditures under the treaty of 1868 for clothing, educational fa- 
cilities, etc. for the Sioux. Plaintiff’s contention was that this expendi- 
ture was an obligation of the Treaty of 1868 and had no connection 
with the obligation of previous Treaties of 1837 and 1851. The court 
held that since by the latest treaty, payments under the previous 
treaties were barred, that the expenditures made under the Treaty of 
1868 were entered into in lieu of these previous treaties and hence no 
recovery was permitted.** 


C. Annuity Payments 


Under a great many of the treaties which the Indians entered into 
with the United States may be found provisions for annuity payments 


44 Menominee Tribe of Indians v. United States, 97 Ct. Cl. 158 (1942), 102 
Ct. Cl. 555 (1942) ; Jurisdictional Act 49 Srar. 1085 (Sept. 3, 1935) as amended 
by 52 Srat. 208 (April 8, 1938). 

45 The Choctaw Nation v. United States, 91 Ct. Cl. 320 (1940), cert. den., 
312 U. S. 695, 61 Sup. Ct. 730, 85 L. ed. 1130, 92 Ct. Cl. 623 (1941); Jurisdic- 
tional Act 43 Strat. 537 (June 7, 1924). 

46 The Seminole Nation y. United States, 102 Ct. Cl. 565 (1944), cert. den., 
326 U. S. 719, 66 Sup. Ct. 24, 90 L. ed. 426 (1945); Jurisdictional Act 50 
Stat. 650 (Aug. 16, 1937). Interest paid on funds resulting from “agreement” 
in the Western Cherokees v. United States, Old Settlers v. United States, 27 
Ct. Cl. 1 (1891), 148 DU. S. 427, 13 Sup. Ct. 650, 37 L. ed. 509, 28 Ct. Cl. 557 
(1893) ; Jurisdictional Act 25 Stat. 694 (Feb. 25, 1889). 

47 The Medawakanton and Wahpakoota Bands of Sioux Indians v. United 
States, 57 Ct. Cl. 357 (1922); Jurisdictional Act 39 Srar. 1195 (March 4, 
1917). 

48 The Sioux Tribe of Indians v. United States, 95 Ct. Cl. 72 (1941); Juris- 
dictional Act 41 Srar. 738 (June 3, 1920). Regarding items of set-off, see The 
Sisseton and Wahpeton Bands of Indians v. United States, 42 Ct. Cl. 416 (1907), 
208 U.S. 561, 28 Sup. Ct. 352, 52 L. ed. 621 (1908) ; Jurisdictional Act 31 Star. 
1078 (March 3, 1901) and 34 Srat. 47 (June 21, 1906). 











400 THE GEORGE WASHINGTON LAW REVIEW 


by the United States either in money or in goods. For instance, a 
Sioux claim was filed for failure to provide certain annuities under 
the Treaty of April 29, 1868. Under this treaty, each person who 
“roamed and hunted” was to receive an annual payment of $10 for 
thirty years. And for each person engaged in farming an annual per 
capita payment of $20 was to be made. Plaintiff determined that it 
had a claim of $13,118,430. The court did not grant the relief de- 
sired on the theory that the proper number engaged in these activities 
could not be ascertained with any degree of certainty. And even if 
it was possible there was no evidence showing the number of hunters 
and farmers for whose benefit the appropriations were required to be 
made.*® Annuity payments, which were due the Sioux Indians under 
a Treaty of 1851, were authorized to be reopened “as if the forfeiture 
act of 1863 had not been passed.” The court held that the money paid 
for the support of these Indians by the Treaty of 1867 was a good 
offset, inasmuch as these payments would not have been made if their 
previous annuities were in existence. For it was because these an- 
nuities had been confiscated that the payment of monies under the 
Treaty of 1867 was made.*®® It should be noted that under the latter 
part of Section 2 of the Act, many expenditures cannot now be per- 
mitted as offsets by the government so that a great many of the 
claims, which were susceptible to counterclaims by the government 
under the previous system, would be valid recoveries today since only 
a limited number of offsets are now allowed.™ 

The Ottawa and Chippewa Indians sought payment for some an- 
nuities which had been covered into the Treasury from a Treaty of 
1836. In the 1855 treaty the Indians released the United States from 
all liability on account of former treaty stipulations, since the grants 
made under the 1855 treaty were in lieu of and in satisfaction of all 
claims of the Indians. The court held that the Indians were entitled to 
this fund, since the later treaty did not take away from the Indians 
anything which they already had received under the Treaty of 1836.°? 


49 The Sioux Tribe of Indians v. United States, 85 Ct. Cl. 181 (1937), cert. 
den., H2 VU. S. 717, 58 Sup. Ct. 37, 82 L. ed. 554, 85 Ct. Cl. 710 (1937); Juris- 
dictional Act 41 Star. 738 (June 3, 1920). See also The Pawnee Tribe of In- 
dians v. United States, cited note 23 supra. The Cherokee Nation vy. United 
States, cited note 12 supra. A greater pro rata share in annuities was denied 
in Sac and Fox Indians v. United States, cited note 23 supra. 

a The Sisseton and Wahpeton Bands of Indians v. United States, cited note 
supra. 

51 See Crow Nation v. United States, 81 Ct. Cl. 238 (1935); Jurisdictional 
Act 44 Strat. 807 (July 3, 1926). See note 134 infra. The Medawakanton 
and Wahpakoota Bands of Sioux Indians, cited note 47 supra. 

52 The Ottawa and Chippewa Indians of the State of Michigan v. United 
States, 42 Ct. Cl. 240 (1907); Jurisdictional Act 33 Srar. 1048, 1081 (March 3, 
1905). See also The Choctaw Nation v. United States, cited note 20 supra. 
Regarding distribution of annuities see The Potawatomie Indians v. United 
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D. Miscellaneous Claims 


No proper subheading seemed applicable other than the broad 
grouping of “miscellaneous claims.” Under this heading are found 
the personal property claims, those concerning depredations, educa- 
tion, etc. These claims seem to be harder to prove, or the bases for 
bringing such suits have not been granted under the jurisdictional 
acts. The Sioux Tribe, in one case, sought to recover $829,290 for 
the violation of a treaty and for failure to make appropriations to pur- 
chase cows and oxen for some 4,549 families who moved to the reser- 
vation fixed by the treaty and began farming. The plaintiff contended 
that under the treaty each head of lodge or family who commenced 
farming was entitled to one cow and a pair of oxen. The court found 
that the term to “commence farming” meant a bona fide attempt and 
intent to cultivate the soil for a living. While the Commissioner of 
Indian Affairs’ Report showed that 4,549 families were engaged in 
agriculture it did not bind the United States to pay them this money 
because they had not all been furnished with one cow and two oxen. 
In addition the court put a reasonable time on this proviso, setting 
the time as ten years.** In another case suit was brought to recover 
for failure to spend certain sums of money for seeds and agricultural 
implements for a period of four years. This was also held to be not 
a continuing obligation of the government, and recognized that the 
Secretary of the Interior had held some $94,000 for 10 years, in order 
to purchase seeds and agricultural implements for those Sioux who 
selected lands and in good faith began farming.** In another instance, 
when Congress allowed the Cherokee Nation roll to be opened for 
further enrollees (children born since the previous roll had been as- 
sembled) the court found that the Congress possessed the authority 
to determine the extent and manner of distribution of the tribal prop- 
erty among the members of the tribe and were empowered to legislate 
in reference to tribal property in any manner and to any extent it 
deemed proper for the benefit of the tribe.** Recovery was denied 


States, 27 Ct. Cl. 403 (1892), affirmed, 148 U. S. 691, 13 Sup. Ct. 742, 37 L. ed. 
613, 28 Ct. Cl. 559 (1893); Jurisdictional Act 7 Srar. 442, 445 (March 19, 
1890). Re right to inquire into execution of court judgment, see Pam-to-Pee v. 
United States, 36 Ct. Cl. 427 (1901), affirmed, 187 U. S. 371, 23 Sup. Ct. 142, 
47 L,. ed. 221, 38 Ct. Cl. 741 (1902) ; Jurisdictional Act 26 Srat. 24 (March 19, 
1890). Re failure to pay annuities see The Rogue River Tribe of Indians v. 
United States, cited note 42 supra. 

58 The Sioux Tribe of Indians v. United States, 86 Ct. Cl. 299 (1938), cert. 
den., 36 U. S. 642, 59 Sup. Ct. 582, 83 L. ed. 1042, 88 Ct. Cl. 627 (1939) ; 
Jurisdictional Act 41 Srat. 738 (June 3, 1920). 

54 The Sioux Tribe of Indians v. United States, 89 Ct. Cl. 31 (1939); Juris- 
dictional Act 41 Strat. 738 (June 3, 1920). 

55 The Cherokee Nation v. United States, 92 Ct. Cl. 262 (1940); Jurisdic- 
tional Acts 43 Stat. 27 (March 19, 1924) and 44 Srar. 568 (May 13, 1926). 
See also the Chippewa Indians of Minnesota v. United States, 88 Ct. Cl. 1 
2 
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too in a case where the Indians failed to sustain their contention for 
lack of evidence, for damages for the loss of lives of those Indians 
killed by hostile Indian groups. In that case the court felt that this 
was not either a legal or equitable claim.** In a case involving the 
education of children, the Sioux tribe brought an action for the failure 
of the government to comply with a treaty obligation in not furnish- 
ing a schoolhouse for each 30 children and not providing the necessary 
teachers. The plaintiff failed to show the extent of the government’s 
default throughout the entire forty years. It appeared too that the 
government felt that it was not obligated to furnish schoolhouses and 
teachers if the children could not be compelled to attend school. It 
would seem that the damages were too speculative to be properly 
ascertainable, and hence no relief was granted.** In Warm Springs 
Tribe of Indians of Oregon v. United States ** the claimant did not 
recover for failure of the government to provide certain buildings and 
equipment under the Treaty of 1855, because of the failure of proof. 
And even though the defendant may not have erected these precise 
buildings, the government would be entitled to offsets of a greater 
value than the amount of these buildings claimed.*® In the Pawnee 
case, recovery was permitted for a claim for ponies which had been 
destroyed and for other property which had been taken by hostile 
Indians.°° Then in the Navarre case recovery included claims for 
depredations inflicted upon these Pottawatomie Indians from acts of 
Indians as well as those from white men.* 


II. Tort CLaims 


It can readily be seen that many of the actions which have been 
brought before the Court of Claims have been claims falling under this 
first category. The scope of the statute is generally comparable to 
that of the great bulk of the jurisdictional acts which granted consid- 
eration of “all the legal and equitable claims” of the tribe concerned, 


(1938), 307 U. S. 1, 59 Sup. Ct. 687, 83 L. ed. 1067 (1939); Jurisdictional Act 
44 Sra. 555 (May 14, 1926) as amended by 45 Srar. 423 (April 11, 1928) and 
48 Stat. 979 (June 18, 1934). Muskrat v. United States, 44 Ct. Cl. 137 (1909), 
reversed, 219 U. S. 346, 31 Sup. Ct. 250, 55 L. ed. 246 (1911); Jurisdictional 
Act 34 Srar. 1015, 1028 (March 1, 1907). 

56 The Pawnee Tribe of Indians v. United States, cited note 23 supra. 

57 The Sioux Tribe of Indians v. United States, 84 Ct. Cl. 16 (1936), cert. 
den., 302 U. S. 717, 740, 58 Sup. Ct. 37, 139, 82 L. ed. 554, 572, 85 Ct. Cl. 711 
(1937) ; Jurisdictional Act 41 Strat. 738 (June 20, 1920). 

58 See note 18 supra. 

59 Cf. The Seminole Nation v. United States, cited note 46 supra where re- 
covery of a claim was awarded for failure of the government to make certain 
building improvements. 

60 Cited note 23 supra. 

61 Navarre v. United States, 33 Ct. Cl. 235 (1898), affirmed, 173 U. S. 77, 
19 Sup. Ct. 326, 43 L. ed. 620, 34 Ct. Cl. 541 (1899); Jurisdictional Act 23 
Stat. 372 (March 20, 1891). 
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or arising under particular treaties or statutes. However, there are 
many times when such a latitude is still not broad enough to consider 
the cases which the Indians may have against the government. So the 
second classification was specifically included in the content of the act 
in order that claims involving tortious action might be included. This 
second classification reads as follows: 

(2) all other claims in law or equity, including those sounding 

in tort, with respect to which the claimant would have been 


entitled to sue in a court of the United States if the United States 
was subject to suit.® 


This provision is consonant with the legislation of the 79th Congress 
which does away with the immunity. of the United States from a 
suit in tort.** It should be considered in examining the cases which 
follow, that many of these cases may have been brought in under a 
contract theory, or perhaps were considered in the alternative. An 
attempt is made to sub-divide this classification into three groups, 
(A) Taking of Lands, or Proceeds Therefrom, (B) Trust Funds, 
Accounting and Annuities, (C) Miscellaneous, including depreda- 
tions. 

A. Taking of Lands, or Proceeds Therefrom 


For instance, the Choctaws brought suit for an improper disposi- 
tion of funds from the sale of certain lands. The court did not see 
any reason to change the existing practise of giving three-quarters 
to the Choctaws and one-quarter to the Chickasaws of the proceeds 
of the sale of land instead of changing to a per capital apportionment 
system. The Chippewa Indians sought recovery of $3,771,588 which 
was alleged to be the aggregate value of 387,811 acres of land and 
216,305,000 feet of timber when the allotments to certain Chippewa 
Indians were approved. The plaintiff’s theory was that such allot- 
ments were an unlawful disposition by the government of this land 
and timber in violation of the Acts of 1887 and 1889. The government 
contended that the allotments were regularly and legally made under 
statutes by Congress in the exercise of the plenary power over the 
funds and properties of the Chippewa Indians.** The court sustained 

62 Cited note 1 supra. 

68 Public Law No. 601, 79th Congress, Second Session. Title IV—Federal 
Tort Claims Act. Approved August 2, 1946 

64 See note 14 supra. 

65 The Chippewa Indians and Red Lake Band v. United States, 90 Ct. Cl. 140 
(1940) (No jurisdictional act mentioned). Re diversion of trust funds received 
from sale of land and timber, see The Chippewa Indians of Minnesota v. United 
States, 88 Ct. Cl. 1 (1938), afirmed, 307 U. S. 1, 59 Sup. Ct. 687, 83 L. ed. 1067, 
88 Ct. Cl. 628 (1939); Jurisdictional Act 44 Star. 555 (May 14, 1926) as 
amended 45 Srat. 423 (April 11, 1928) and 48 Srar. 979 “, ey 18, ha) 


Re disposition of tribal property see Lone Wolf vy. Hitchcock, 187 U. S. 553, 
23 Sup. Ct. 216, 47 L. ed. 299 (1903). 
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the defendant, feeling that there was a complete consent to the Act 
of Congress when they, without exception, accepted their allotments 
under this statute. 

In another case certain railways were given rights-of-way across 
the Creek country. Suit was brought against the United States on 
the theories that no compensation had been paid for the land taken 
and that the annual charges prescribed by the Act of 1902 were not 
paid. The Supreme Court affirmed the Court of Claims in holding 
that the 1866 treaty did not make the United States liable to in- 
demnify the tribes for the values of lands allegedly wrongfully taken 
by the railroads. It was held that the Secretary of the Interior was 
directed to accept mileage charges to the railroads for the benefit of 
the Indians, and did not make the government an “insurer” of 
the collection of such charges, but merely made facilities available 
for this purpose. And the fact “that the United States also had a 
right to sue did not necessarily preclude the tribes from bringing 
their own actions.” ®* In this case there was a vigorous dissent by 
Murphy, J., who felt that there was a fiduciary relationship. The 
United States, as the guardian had the duty to conserve the interest 
of the trust and to collect the moneys due the wards—both duties the 
Secretary of the Interior has allegedly failed to discharge. The duty 
was plain and unmistakable.” 

The Creeks sought recovery of the difference between the sale 
price of some town lots and the “true value” thereof. Plaintiff 
contended that the appraisals were arbitrary and unreasonable and 
far below the true values. The court was not convinced that there 
was either fraud or gross error in the valuations, and dismissed the 
plea.** 

In a Shawnee Indian Tribe case the action was brought to recover 
unpaid balances of treaty funds. In the Treaty of 1831, the United 
States agreed to “expose to public sale to the highest bidder” the 
lands ceded to them by the Shawnees. The government disposed of 


66 See 318 U. S. at p. 640, cited note 67 infra. 

67 The Creek Nation v. United States, The Seminole Nation v. United States, 
97 Ct. Cl. 591, 723 (1942), affirmed, 318 U. S. 629, 63 Sup. Ct. 784, 87 L. ed. 
1046, 97 Ct. Cl. 735 (1943); Jurisdictional Act 43 Srar. 139 (May 24, 1924). 

68 The Creek Nation v. United States, 97 Ct. Cl. 602 (1942), cert. den., 318 
U. S. 787, 63 Sup. Ct. 980, 87 L. ed. 1154 (1943) ; Jurisdictional Act 43 Srar. 
139 (May 24, 1924) as amended 45 Srar. 1229 (Feb. 19, 1929) and 50 Star. 650 
(Aug. 16, 1937). See also Crow Nation v. United States, cited note 51 supra. 
The Court held that the Congress did not give the court authority to inquire 
whether one of its acts was fraudulent. No proof of fraud was shown in Seminole 
Nation v. United States, 92 Ct. Cl. 210 (1940), cert. den., 313 U. S. 563, 61 
Sup. Ct. 841, 85 L. ed. 1523, 93 Ct. Cl. 773 (1941); Jurisdictional Act 43 Srar. 
133 (May 20, 1924), 44 Srat. 568 (May 19, 1926) 45 Srar. 1229 (Feb. 19, 1929) 
and 50 Srar. 650 (Aug. 16, 1937). For failure to sustain proof of “misappro- 
priation” see Sioux Tribe of Indians v. United States, cited note 40 supra. 





EDITORIAL NOTES 405 


a large part of these lands at a private sale for $1.25 an acre and 
were guilty of violation of a trust. The plaintiff contended that since 
other land of theirs, which had been sold at auction, yielded $2.0834 
per acre, this should have been the price received. The court took 
notice that as all public lands were, by a statute of 1820 made open 
to entry and sale at $1.25 an acre, the measure of damages was the 
difference between the amounts realized and the statutory price. 

In 1863 the United States by treaty set apart for the Shoshone 
Tribe a reservation of 44,672,000 acres in Colorado, Utah and Wyom- 
ing. Then by the treaty of 1868 the area was set at 3,054,182 acres. 
In 1878 the Arapahoe Indians were brought in on this reservation 
under military escort. The court found that this tortious taking may 
be made lawful by relation. The court found that the reasonable value 
of a one-half undivided interest of this reservation @ $1.35 an acre 
amounted to $1,581,890 with interest at 5% from the time of the 
taking.”° Then in a later appeal the United States Supreme Court 
held that the minerals and the standing timber were constituent 
elements of the land itself, and the right of the Shoshone Tribe in- 
cluded those within the reservation.” 


B. Trust Funds—Accounting—Annuities 


The above subheading includes the cases which will be considered 
under the tort aspect of liability. In considering the cases under 
the first category, it was practicable to consider each of these in 
separate sub-headings. It is believed that they can be readily grouped 
here since the primary basis contended is essentially violation of the 
fiduciary relationship. Again it may be pointed out that there is 
not a clear demarcation whether the liability is in contract or in tort, 
but the cases which follow below are those, which in the author’s 
opinion, constitute the tort claims considered by the Court of Claims 
under jurisdictional acts. 

The Chickasaw Nation sought recovery for funds illegally expended 
by the United States out of tribal funds for the education of children 


69 Johnson Blackfeather v. United States, 28 Ct. Cl. 447 (1893), reversed, 
155 U. S. 180, 15 Sup. Ct. 64, 39 L. ed. 114, 30 Ct. Cl. 481 (1894); Jurisdic- 
tional Act 26 Strat. 636 (Oct. 1, 1890) as amended 27 Srar. 83 (July 6, 1892). 

70 The Shoshone Tribe of Indians v. United States, 82 Ct. Cl. 23 (1935), 
reversed, 299 U. S. 476, 57 Sup. Ct. 244, 81 L. ed. 360, 84 Ct. Cl. 641 (1937); 
Jurisdictional Act 44 Strat. 1349 (March 3, 1927). 

71 The Shoshone Tribe of Indians v. United States, 85 Ct. Cl. 331 (1937), 
affirmed, 304 U. S. 111, 58 Sup. Ct. 794, 82 L. ed. 1213 (1938) ; Jurisdictional 
Act 44 Srar. 1349 (March 3, 1927). Regarding recovery for Indian lands 
opened to homestead entry by proclamation of President, see Nez Perce Tribe of 
Indians v. United States, 95 Ct. Cl. 1 (1941), cert. den., 316 U. S. 686, 62 Sup. 
Ct. 1274, 86 L. ed. 1758, 96 Ct. Cl. 606 (1942); Jurisdictional Act 45 Star. 1249 
(Feb. 20, 1929). 
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who were not on the final roll of members of the Chickasaw Nation. 
The court found that these funds had been spent for the education 
of children of members of the Chickasaw Nation who had been duly 
enrolled. The court held that Congress had the power to use these 
funds for the education of non-enrolled children of the Chickasaws 
as long as it was in the interest of the tribe."* The Delaware Tribe 
sought to recover the amount of an alleged deficiency in its accounts 
as a result of certain credits allowed and payment made by the de- 
fendant which, it is contended, were made in terms of legal-tender 
notes rather than in gold. The court found that the rights of the 
parties and the obligations were “contractual.” Under the treaty, it 
was provided that the principal should “remain unimpaired.” The 
court was unable to find that the defendant, as trustee, had profited 
at the expense of the plaintiff tribe, nor that the defendant had failed 
diligently to administer and fully to account for the full value of the 
plaintiff’s moneys."* No recovery was granted in the case of the 
Seminole Indians because of their failure to prove that there was an 
annuity balance due them. The court did not find fraud.7* In an- 
other case, the court found that there was nothing to indicate how 
much of the money was embezzled by the guardians created by the 
Indian Council, and how much by the Indian superintendent, so that 
there was in reality no basis for a decree in their favor."® 

In two Menominee Indian cases the plaintiff brought suit for money 
which the plaintiff lost through alleged wrongful handling of funds 
for it by the United States. The facts revealed that the government, 
in making expenditures from the plaintiff's fund in the Treasury, had 
failed to exhaust certain non-interest-bearing funds before drawing 
on interest-bearing funds, and had also failed to exhaust the 4% 
interest-bearing funds before drawing upon those returning 5% inter- 
est. The court found that since the government was both a trustee 
and debtor to the Indians, it was under a duty to see that the prop- 


72 The Chickasaw Nation vy. United States, 87 Ct. Cl. 91 (1938), cert. den., 
307 U. S. 646, 59 Sup. Ct. 1041, 83 L. ed. 1526, 89 Ct. Cl. 549 (1939); Juris- 
dictional Act 43 Srar. 537 (June 7, 1924). See also The Seminole Nation v. 
United States, cited note 46 supra. The Choctaw Nation v. United States and 
the Chickasaw Nation, cited note 14 supra. Cf., Sioux Tribe of Indians v. 
United States, cited note 40 supra where recovery was granted. 

73 Delaware Tribe of Indians v. United States, 74 Ct. Cl. 368 (1932); Juris- 
dictional Act 43 Srat. 812 (Feb. 7, 1925) as amended 44 Star. 1358 (March 3, 
1927). See also Delaware Tribe of Indians v. United States, 72 Ct. Cl. 483 
(1931); Jurisdictional Act 43 Srar 812 (Feb. 7, 1925) as amended 44 Srar. 
1358 (March 3, 1927). 

74 Cited note 46 supra. For defalcation of Indian agents, see The Omaha 
Tribe of Indians v. United States, 53 Ct. Cl. 549 (1918), modified 253 U. S. 275, 
40 Sup. Ct. 522, 64 L. ed. 901, 55 Ct. Cl. 521 (1920), on mandate 55 Ct. Cl. 538 
(1920) ; Jurisdictional Act 36 Srat. 580 (June 22, 1910). 

75155 U. S. at p. 195. 
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erty of the Indians was productive of a return somewhat comparable 
to the return which they would have received on trust funds. This 
duty existed even though the government as trustee had to pay this 
additional amount out of its own pocket.”® 

The previous case brings out quite strongly the fiduciary relation- 
ship of the government to the Indian people, even though the courts 
have been reluctant to place this interpretation upon the status be- 
tween the parties. In the Conference Report of the Indian Claims 
Commission Act, under the statement of the Managers on the part 
of the House is found, 

The bill as passed by the House provided that in the deter- 
mination of any claim by the Commission, the court should apply 
to the United States the same principles of law as would be ap- 
plied to an ordinary fiduciary. This provision was struck by the 
Senate as a part of its amendment No. 6. The conferees agreed 
to the elimination of this provision because it is now well settled 
that without express language the United States owes a very high 
degree of fiduciary duty to the Indian tribes. . . .7 


In 1932 the Choctaws sought damages for failure of the United 
States to collect rentals, etc. The court held that while plaintiff's 
cause of action is predicated upon the basis of common law liabilities 
pertaining to the relationship of guardian and ward, no treaty or act 
of Congress states this in positive language. But the government’s 
policy of discontinuing the method of making treaties with the Indians 
and adoption of one of direct legislation ** for allotments of land, 
administering the property of the tribes, etc. does not mean that the 
relationship of guardian and ward exists.*® Then in 1943 the Su- 
preme Court held that the 1866 treaty did not make the United States 
liable to indemnify tribes for values of lands allegedly wrongfully 
taken by the railroads. In this case Murphy, J., dissented vigorously 
on the theory that there was a fiduciary relationship. The Secretary 
of the Interior had failed to conserve the interest of the trust and to 
collect the moneys due the wards.®® 
102 Ct. Cl. 555 (1945); Jurisdictional Act 49 Star. 1085 (Sept. 3, 1935) as 
amended 52 Strat. 208 (April 8, 1938). Re bank failure, see Crow Nation v. 
United States, cited note 51 supra. 

77 House Conference Report No. 2693, “Creating an Indian Claims Commis- 
sion,” 79th Congress, 2nd Session, July 26, 1946, page 6. 

78 16 Srat. 544, 566 (March 3, 1871). Congress declared that thereafter no 
Indian nation or tribe should be recognized as an independent nation, tribe, or 
power with whom the United States could contract by treaty. 

79 The Choctaw and Chickasaw Nations v. United States, 75 Ct. Cl. 494 
(1932); Jurisdictional Act 43 Strat. 537 (June 7, 1924). See The Creek Na- 
tion v. United States, The Seminole Nation v. United States, 93 Ct. Cl. 1 
(1941) ; Jurisdictional Act 43 Strat. 139 (May 24, 1924), 44 Stat, 568 (May 


19, 1926), and 45 Srar. 1229 (Feb. 19, 1929). 
80 The Creek Nation v. United States, cited note 67 supra, 
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C. Miscellaneous 


There are very few cases which come within this category, but the 
cases which are considered here do not seem to fit well into any other 
subheading. For instance, the Shawnee Tribe of Indians sought re- 
covery for alleged depredations committed by white citizens, in that 
certain property consisting of horses, mules and clothing which be- 
longed to the individual Indians were taken. The court sustained 
the government’s demurrer in that the jurisdictional act under which 
the suit was brought, included the claims of the Shawnee Tribe but 
not the personal claims of the individual Indians belonging to this 
band.™ 

The Chippewa Indians brought suit for the alleged appropriation 
of timber by the government for its own use. The United States had 
agreed to pay for certain timber and lands and to put the sums re- 
ceived into a trust fund. Congress did not appropriate money for 
timber which was less than 10” in diameter. A commission put a 
value on this timber, on the basis of superficial estimates and ap- 
praisals at approximately $1,100,000. The court held that since this 
timber had “no ascertainable market value at that time, it is clear that 
the plaintiffs are not entitled to recover.” *” 

It seems that under the Fort Laramie treaty, the government set 
apart a reservation of some 38,000,000 acres. The treaty was ratified 
and assented to by all the tribesmen of the Crow Tribe of Indians. 
The Executive Department, through some error, failed to promulgate 
the ratification of this treaty. Nevertheless, the Congress did appro- 
priate the money called for in the treaty. Now the plaintiff contends 
that, due to an error on the part of the governmental officials, the 
Indians were misled as to their rights and that the Indians parted 
with a portion of their lands for a consideration much less than they 
would have demanded and received, had the government recognized 
the ratification of the Treaty of 1851. The court, however, felt that 
there was no evidence to show that the Indians were misled, or any 
fraud in the transaction, but instead that the Indians did consider the 
lands set aside under the Fort Laramie treaty as their own.** The 
court went on to say that, 


treaties made under the authority of the United States are the 
supreme law of the land, and the question of the amount of the 


81 Johnson Blackfeather v. United States, 37 Ct. Cl. 233 (1902), affirmed, 190 
U. S. 368, 23 Sup. Ct. 772, 47 L. ed. 1099, 38 Ct. Cl. 749 (1903); Jurisdictional 
Act 26 Stat. 636 (Oct. 1, 1890) as amended 27 Srar. 86 (July 6, 1892). 

82 The Chippewa Indians v. United States, 87 Ct. Cl. 1 (1938), affirmed, 305 
U. S. 479, 59 Sup. Ct. 313, 83 L. ed. 300, 87 Ct. Cl. 755 (1939) ; Jurisdictional 
Act 44 Sat. 555 (May 14, 1926) as amended 45 Srar. 423 (April 11, 1928) 
and 48 Srar. 979 (June 18, 1934). 

83 The Crow Nation v. United States, cited note 51 supra. 
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consideration and what entered into the negotiations are not for 
this court to determine. Both are political and not judicial mat- 
ters.** 


The Menominee Indians sought to recover for alleged maladminis- 
tration on the part of the government, as trustee and guardian of the 
plaintiff’s property. Several million feet of valuable timber, which 
was blown down as a result of a cyclone, was alleged to have been 
negligently taken care of by the government in that proper arrange- 
ments were not made for the saving of this timber. More than two 
years elapsed from the time of the cyclone to the time of the logging 
of the timber. It was also claimed that the logging was negligently 
done and caused financial loss to them, contending also that the con- 
duct of the government was well below that of an ordinary fiduciary. 
The court found that the plaintiff was entitled to recover even though 
the plaintiff did let out some of the logging contracts. It was felt that 
the Secretary of the Interior should not have permitted such contracts, 
if they were prejudicial to the plaintiff's interest.*® 


III. Fraup, Duress, AND Just COMPENSATION 


The third category for claims under Section 2 of the Indian Claims 
Commission Act includes: 


Claims which would result if the treaties, contracts, and agree- 
ments between the claimant and the United States were revised 
on the ground of fraud, duress, unconscionable consideration, 
mutual or unilateral mistake, whether of law or fact, or any other 
ground cognizable by a court of equity.** 


The bases for bringing claims under this classification are very spe- 
cifically outlined above in the Act itself. In order that one may see 
what has been the result of cases brought before the courts on this 
classification, an attempt has been made to group the cases into three 
subheadings: A. Just Compensation, which includes, of course, un- 
conscionable consideration. B. Fraud and Duress, and C. Mistake. 


A. Just Compensation 


The Kansas or Kaw Tribe of Indians brought suit alleging inade- 
quacy of consideration for certain lands which were ceded to the 
United States under a treaty. The contention of the Indian group 
was that the relation of guardian and ward was established between 
the United States and the plaintiff group by this treaty, and thus the 

8481 Ct. Cl. at p. 273. 

85 The Menominee Tribe of Indians v. United States, 101 Ct. Cl. 22 (1944); 
ec CO Act 49 Star. 1085 (Sept. 3, 1935) as amended 52 Srar. 208 (April 

8). 


’ 


86 Cited note 1 supra. 
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government could not legally or equitably receive from this tribe of 
Indians a cession of their lands without payment of the full, fair, and 
reasonable value of the lands. The court found that by the treaty 
the plaintiff tribe acknowledged itself to be under the United States 
and no other nation. This did not divest the tribe of its sovereign 
power. No recovery was permitted.* 

When a group of Indians were removed from one reservation to 
another because Congress thought it to be in the best interest of the 
Indians, the court held that it did not have the power to determine 
whether “just compensation” was paid for the reservation. The 
jurisdictional act had referred “all legal and equitable claims.” ** 

The manner in which this third classification can best be appre- 
ciated is to consider the events which transpired in regard to the 
claim of the Klamath Indians. It happened that Congress enacted 
legislation whereby certain lands, set apart for this tribe under the 
Treaty of 1864 as a reservation, were disposed of to other parties in 
1906. The value of these lands at that time was $2,980,000 whereas 
Congress appropriated the sum of $108,750 as payment for these 
lands. This payment was conditioned upon the execution by the In- 
dians of a release of any and all claims against the government for 
such lands. The required release was signed by a majority of the 
male adult Indians, but not by a majority of all adults. Payment was 
thereafter made to the Indians. The Supreme Court of the United 
States held that the jurisdictional act should not be construed as em- 
bracing a claim which the Klamath Indians had settled with the gov- 
ernment long before and of which they had given a valid release, even 
though the consideration for the release was grossly inadequate. It 
was felt that the obligation of the United States to make good the loss 
of the Indians was a moral one calling for the action of Congress.” 

Then the Congress gave jurisdiction to the Court of Claims regard- 
ing the above claim “irrespective of any release of settlement, to 
reinstate and retry said case . . . to hear and determine the claim 
of the plaintiffs on the merits.” °° The court granted recovery to the 
Indians on the basis of “immemorial possession,” where part of the 
lands were retained “until otherwise directed by the President” to be 

87 Kansas or Kaw Tribe of Indians v. United States, 80 Ct. Cl. 264 (1934), 
cert. den., 296 U. S. 577, 56 Sup. Ct. 88, 80 L. ed. 408, 81 Ct. Cl. 979 (1935) ; 
Jurisdictional Act 43 Strat. 1133 (March 3, 1925) as amended 45 Srar. 1258 
(Feb. 23, 1929). See also House Conference Report, cited note 77 supra. 

88 The Winnebago Tribe of Indians v. United States, 100 Ct. Cl. 1, 53 F. 
Supp. 231 (1942); Jurisdictional Act 45 Stat. 1027 (Dec. 17, 1928). 

89 The Klamath Indians v. United States, 81 Ct. Cl. 79 (1935), affirmed, 296 
U.S. 244, 56 Sup. Ct. 212, 80 L. ed. 202, 82 Ct. Cl. 699 (1935); Jurisdictional 
Act 41 Srat. 623 (May 26, 1920). Re “just compensation for timber,” see The 


Chippewa Indians v. United States, cited note 82 supra. 
90 49 Srat. 1276 (May 15, 1936). 
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set apart as a residence for the Indians and “held and regarded as an 
Indian reservation” (included lands which were taken), that these 
words did not detract from the tribe’s right of occupancy.” 


B. Fraud and Duress 


The courts have been most reluctant to go behind the treaties which 
have been consummated between the Federal Government and the In- 
dian tribes to determine whether there was any fraud, duress, or sharp 
practises which prompted the signing of the treaties. This impression 
should readily be born out when one considers the practice of the 
courts as illustrated in the following cases. 

The Western Cherokees invoked the aid of the courts after Con- 
gress referred to the Court of Claims jurisdiction to determine what 
money was due the claimants, 


arising from or growing out of treaty stipulations and acts of 
Congress . . . [with] unrestricted latitude in adjusting and de- 
termining the said claim, so that the rights, legal and equitable, 
both of the United States and of said Indians may be fully con- 
sidered and determined; [and with power] to try and determine 
all questions that may arise in such cause on behalf of either 
party.*? 


The plaintiffs endeavored to establish that the Treaty of 1846 was 
procured by fraud and duress. Under this Treaty, the Western Che- 
rokees were to surrender their separate sovereignty, and to sell an 
undivided two-thirds of their lands in the Indian territory in consid- 
eration of one-third of the price which had been paid to the Eastern 
Cherokees under a separate treaty. Even though it may have been 
possible that this Treaty of 1846 had been obtained by fraud, the 
court found that the enabling statute did not authorize the courts to 
go behind the Treaty. 


Unquestionably a treaty may be modified or abrogated by an 
Act of Congress but the power to make and unmake is essentially 
political and not judicial. . . . The settlement of a controversy 

. . does not include a claim which could only be asserted by 
disregarding the treaties or laws, or holding them inoperative on 
the ground alleged.®** 


1 The Klamath Indians v. United States, 85 Ct. Cl. 451 (1937), affirmed, 304 
U. S. 119, 58 Sup. Ct. 799, 82 L. ed. 1219, 86 Ct. Cl. 769 (1938) ; Jurisdictional 
Act 41 Stat. 623 (May 26, 1920). 

9225 Strat. 694 (Feb. 25, 1889). 

93 The Western Cherokee Indians v. United States, cited note 46 supra. See 
The Otoe and Missouria Tribes of Indians v. United States, 52 Ct. Cl. 424 
(1917) ; Jurisdictional Act 36 Strat. 580 (June 22, 1910). Choctaws v. United 
States, cited note 13 supra. The Creek Nation v. United States, 63 Ct. Cl. 270 
(1927), cert. den., 274 U. S. 751, 47 Sup. Ct. 765, 71 L. ed. 1332 (1927); Juris- 
dictional Act 43 Strat. 139 (May 24, 1924). Re the charge that the signatures 
of the Indians having been obtained by “sharp practices,” see Duwamish Indians 
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However, in the one case where the Indians were given a judgment 
the court did look behind the treaty to see the injustice which had been 
done. The Choctaw Indians were found not to have received sub- 
stantial benefit from the cession of approximately 10,000,000 acres of 
land which the United States had “virtually coerced” them into deed- 
ing to the United States. In that case there was a vigorous dissent by 
Justice Waite who felt that the Choctaws were not legally entitled to 
the proceeds of the sale of this land.™* 


C. Mistake 


The cases which fall within this subheading constitute those where 
erroneous surveys may have been made in designating particular land 
division, or a mistake has arisen as to the rights of the parties con- 
cerning lands which may, or may not, have been set aside for the 
tribal group concerned. The Kansas Indians claimed the value of cer- 
tain lands ceded conditionally to the United States. Under a treaty 
in 1846, the plaintiffs were to move to a reservation of some 4,000,000 
acres, with the understanding that if there was found to be an insuf- 
ficiency of timber, then the President was to find a suitable area which 
would be for the use of the tribe forever. It seems that an insuf- 
ficiency of timber was found upon this land, so the Indians were re- 
moved to a reservation of some 255,854 acres of land, whereupon the 
4,000,000 acre tract was ceded to the government. The plaintiffs 
contend that they are entitled to the value of this larger tract of land 
on the theory that the cession was never operative because there was 
not a proper investigation made to determine the sufficiency of tim- 
ber, and that the finding was not made by the President. The court, 
nonetheless, found that the government had complied with the treaty 
requirements, and the action by the President was held to be conclu- 
sive, and not subject to review by the court.®® 

In another case, the Sisseton and Wahpeton Bands of Indians 
ceded lands, outside of the reservation to the United States. The 
Indians thought that they were parting with 8,000,000 acres, whereas 


v. United States, 79 Ct. Cl. 530 (1934), cert. den., 295 U. S. 755, 55 Sup. Ct. 
913, 79 L. ed. 1698, 81 Ct. Cl. 976 (1935); Jurisdictional Act 43 Srat. 886 
(Feb. 12, 1925). Osage Tribe of Indians v. United States, 66 Ct. Cl. 64 (1928), 
279 U. S. 811, 49 Sup. Ct. 251, 73 L. ed. 971, 68 Ct. Cl. 788 (1929); Jurisdic- 
tional Act 41 Strat. 1097 (Feb. 6, 1921). Crow Tribe of Indians v. United 
States, cited note 51 supra. The Sisseton and Wahpeton Bands of Indians v. 
oan, States, 97 Ct. Cl. 56 (1942); Jurisdictional Act 43 Srar. 738 (June 3, 


94 Cited note 20 supra. 
95 Kansas or Kaw Tribe of Indians, cited note 87 supra. 
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the cession was 11,000,000 acres. The court dismissed the petition 
stating, 


When Indian rights of property are fixed by the terms of treaties, 
and statutes, we are bound to accept them as fixed.** 


IV. RicHt oF Occupancy oF LAND 
The fourth classification of Section 2 of the Act is as follows: 


Claims arising from the taking by the United States, whether 
as the result of a treaty of cession or otherwise, of lands owned 
or occupied by the claimant without the payment for such lands 
of compensation agreed to by the claimant.*” 


This group includes claims which arise from the taking by the 
United States of Indian lands. By Indian lands are meant those areas 
to which the Indians possess the “right of occupancy,” or as it is 
sometimes referred to as “Indian title.” It has long been recognized 
that the sovereign can extinguish this title by “purchase or by con- 
quest.” ** The problem has always been to determine whether the 
“right of occupancy” vested in the particular Indian group asserting 
that right. The cases will reveal that this “right” does not exist unless 
and until the Federal Government has recognized through the Con- 
gress some superior title to the lands concerned. The recent cases 
will show that mere recognition by the President is insufficient to 
establish the Indians’ right of occupancy, but any action taken by the 
President which is approved or ratified by the Congress may consti- 
tute sufficient recognition for the claimant to recover for lands taken. 

The difficulty of making fair decisions in these cases may be illus- 
trated by the Duwamish case.*® Nineteen bands of Indians claimed 
that they were entitled to compensation in lieu of the individual allot- 
ments which they did not receive. Under the treaties the President 
had the discretion to establish a general reservation—which was never 
done. The Indians felt that they were entitled to the values of lands 
thrown open to public settlement by an act of Congress. Since there 
had been no recognition by treaty or act of Congress of Indian title 


96 The Sisseton and Wahpeton Bands of Indians v. United States, cited note 
93 supra. The Creek Nation v. United States, 93 Ct. Cl. 561 (1941); Jurisdic- 
tional Act 43 Srat. 133 (May 20, 1924), 44 Srar. 568 (May 19, 1926), 45 
Stat, 1229 (Feb. 19, 1929), and 50 Strat. 650 (Aug. 16, 1937). But see The 
Creek Nation v. United States, where recovery was given for lands taken, 77 
Ct. Cl. 159 (1933), 295 U. S. 103, 55 Sup. Ct. 681, 79 L .ed. 1331, 81 Ct. Cl. 973 
(1935); 302 U. S. 620, 58 Sup. Ct. 384, 82 L. ed. 482, 86 Ct. Cl. 763 (1938) ; 
Jurisdictional Act 43 Sratr. 139 (May 24, 1924). 

97 Cited note 1 supra. 

88 Johnson v. McIntosh, 8 Wheat. 543, 5 L. ed. 681 (1823). 

9° Duwamish Indians v. United States, cited note 93 supra. The Assiniboine 
Indian Tribes v. United States, cited note 18 supra. 
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or right of occupancy, the plaintiffs were unable to recover. The fol- 
lowing quotation well presents the problem: 

The meaning and binding force of the treaties . . . were in- 
terpreted to the Indians by the use of the “Chinook jargon lan- 
guage,” a medium of communication composed of a combination 
of the Indian, French, and English languages, embracing about 
three hundred words and employed generally by the Indian 
traders, a language the tribes did not understand and the use of 
which led them into a belief that they were acquiring individual 
allotments under the treaties.’ 


The Coos Bay Indians of Oregon were party signatories to a treaty 
in 1855 but this treaty was never ratified. Under this treaty certain 
lands were claimed as being theirs under a common Indian title. It 
seems that these tribes were peaceful and were probably forced from 
their previous locations and were later scattered in the Oregon area. 
The court conceded that these Indians had lived upon the coast reser- 
vation, but felt that the length of their residence and also the definite 
designation of the particular portions which belonged to them were 
impossible of ascertainment. The court went on to say that an un- 
ratified Indian treaty is not evidence of government recognition of 
Indian title to lands described therein.’ 

One of the most discussed decisions of recent years is the case 
of The Northwestern Bands of Shoshone Indians v. The United 
States? This was a 5-4 decision with two majority and two dis- 
senting opinions being written. Suit was brought to recover dam- 
ages of about $15,000,000 for the taking of some 15,000,000 acres of 
land allegedly held by these Indians by aboriginal title. Plaintiffs 
contended that this title was recognized by the United States by the 
Box Elder Treaty of 1863. In this treaty the white men were given 
permission to cross the Indian lands for travel, mining, and for the 
maintenance of communications and transportation facilities. The 
plaintiffs contend that this is sufficient recognition by the Congress 
relying upon Worcester v. Georgia, 


The acceptance of these cessions is an acknowledgment of the 
right of the Cherokees to make or withhold them.’ 


The Court of Claims reached the conclusion that the United States, 


did not intend that it [the treaty] should be a stipulation of 
recognition and acknowledgment of any exclusive use and occu- 


10079 Ct. Cl. at p. 578. 

101 Coos Bay Indian Tribes v. United States, 87 Ct. Cl. 143 (1938), cert. den., 
306 U. S. 653, 59 Sup. Ct. 642, 83 L. ed. 1052, 88 Ct. Cl. 627 (1939); Jurisdic- 
tional Act 45 Srar. 1256 (Feb. 23, 1929) as amended 47 Srar. 307 (June 14, 
1932). See also Indians of California v. United States, cited note 112 infra. 

102 Cited note 106 infra. 

1036 Pet. 515, 556, 8 L. ed. 512 (1832). 
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pancy right or title of the Indians, parties thereto. . . . The 
treaty was intended to be, and was, a treaty of peace and amity 
with stipulated annuities for the purposes of accomplishing those 
objects and achieving that end.** 


The court held that there was nothing in the Box Elder Treaty which 
indicated any purpose to recognize Indian title to the territory over 
which these Indians roamed and hunted. 

Justice Jackson went off on a tangent, which certainly had nothing 
to do with the merits of the case, in his statement, 


Any judgment that we may render gives to these Indians 
neither their lands nor money. . . . [Proceeds to be deposited 
in Treasury for credit of Indians are] “subject to appropriation 
by Congress only for the health, education, and industrial ad- 
vancement of said Indians.” The only cash payment is attorneys’ 
fees. . . . Congress could [make appropriations] without any 
judgment or earmarking of funds. . . .?% 


He did appreciate that a moral obligation does exist for the protec- 
tion and care of the Indians, but he felt that “it is most unfortunate 
to try to measure this moral duty in terms of legal obligations.” 

It seems that the minority were in the right in this case in holding 
that the claims asserted did arise “under or growing out of the treaty 
of July 30, 1863.” The provisions for crossing the lands, routes of 
travel, communication lines, etc., certainly show recognition by the 
Congress that the Indians had the power to grant these rights.’ 

In the first judgment announced by Chief Justice Vinson, the In- 
dians were found entitled to recover. In this case,’® eleven tribes of 
Indians claimed compensation for lands to which they claimed Indian 
title. 

The treaty under which the tribal groups claimed was submitted to 
the Senate but was never ratified. But pending ratification, the 
President created a reservation, which was subject to later elimina- 
tion. The Tillamook Tribe held original Indian title to a large part 
of the reservation. Later this reservation was reduced in size. It 
was found that the taking was complete as of November 9, 1855, 
when the President first created the reservation. The court granted 
the compensation to which the Indians were entitled for these lands. 
It should be noted that this is the first case granting recovery, with- 


10495 Ct. Cl. 642, 676 (1942). 

105 See 324 U. S. 335, 354-5, cited note 106 infra. 

106 The Northwestern Bands of Shoshone Indians v. United States, 95 Ct. Cl. 
642 (1942), 324 U.S. 335, 65 Sup. Ct. 690, 89 L. ed. 985 (1944); Jurisdictional 
Act 45 Strat. 1407 (Feb. 28, 1929). 

107 Alcea Band of Tillamooks v. United States, 103 Ct. Cl. 494, 59 F. Supp. 
934 (1945), 329 U. S. 40, 67 Sup. Ct. 167 (1946); Jurisdictional Act 49 Srar. 
1407 (Feb. 28, 1929) as amended by 49 Srar. 801 (Aug. 26, 1935). 
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out a showing that the original Indian title was ever formally recog- 
nized by the United States. 

While this classification deals primarily with “Indian title” it might 
also include some cases which may fall within the first classification. 
For instance, by the Swamp Land Act of 1850, Congress conveyed to 
certain states swamp lands which were the property of the Federal 
Government. Then in 1854 the Menominee Indians sold their land 
to the United States, and in return therefore received 12 townships. 
It then appeared that about 10 of these townships were comprised 
almost entirely of swamp land, and under the decisions of the Su- 
preme Court, such lands belonged to the State of Wisconsin. The 
court held that the Menominee Tribe was entitled to recover the 
acquisition costs of these lands together with the value of the timber.’ 

By the Treaty of 1854 the Omaha Indians ceded to the United 
States some 4,500,000 acres of land at a price of 19.6c per acre. A 
reservation of 783,365 acres was set apart for them with the option 
that if they did not care for this area, another reservation not to ex- 
ceed 300,000 acres would be furnished them and the government 
would pay for the lands ceded to the United States at the same price 
which had been paid for this previous cession. The tribe moved to 
the new reservation, and then sued for payment for the old reserva- 
tion. The court permitted recovery stating that “the defendant can- 
not be heard to say that the Indians did not own the land when the 
treaty was made and had no right to make a cession of it.” ? 


V. Farr AND HONORABLE DEALINGS 


Under Section 2 of the Act, the fifth classification for bringing 
claims includes: 


Claims based upon fair and honorable dealings that are not 
recognized by any existing rule of law or equity.’?® 


The basis for presenting a claim under this subheading might be 
considered a “moral” basis.*** For under the wording of the law, it 


108 Menominee Tribe of Indians v. United States, 95 Ct. Cl. 232 (1941), 101 
Ct. Cl. 863 (1944) ; Jurisdictional Act 49 Srar. 1085 (Sept. 3, 1935) as amended 
52 Strat. 208 (April 8, 1938). For release of claims to lands, see The Mille Lac 
Band of Chippewas v. United States, 46 Ct. Cl. 424 (1911), 47 Ct. Cl. 415 
(1912), reversed, 229 U. S. 498, 33 Sup. Ct. 811, 57 L. ed. 1299, 48 Ct. Cl. 511 
(1913), on mandate 51 Ct. Cl. 400 (1916); Jurisdictional Act 35 Srar. 619 
(Feb. 15, 1909). (This case should also be considered under the 5th classi- 
fication.) Where reservation was set aside, see The New York Indians v. 
United States, cited note 22 supra. 

1089 The Omaha Tribe of Indians v. United States, cited note 74 supra. See 
The Seminole Indians v. United States, cited note 46 supra. 

110 Cited note 1 supra. 

111 “Moral obligations are for Congress alone to recognize, and the courts 
can exercise only such jurisdiction over the subject as Congress may confer 
upon them.” Blackfeather v. United States, cited note 81 supra. 
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is not necessary that the claim be one which either a court of equity 
or law would consider. In general it may be said that the claims 
falling under subheadings 3 and 4 may also fall within this group. 
The broader language here incorporated was to be the “catch-all” if 
the specific language of the other subdivisions was not sufficiently en- 
compassing to provide a basis for submitting a meritorious claim. 

In only one case when Congress has recognized a moral claim, 
when treaties were accepted by the Indians and these treaties were 
not accepted by the Senate, has the court seen fit to grant a judgment 
for the Indian tribe concerned.™** In order that the few “moral claims” 
which have been considered by the courts might be viewed more read- 
ily, an attempt has been made to give a short synopsis of such claims 
which have been dismissed by the courts. 

The Sioux Indians sued for compensation for some 5,500,000 acres 
of land which were allegedly taken from the plaintiffs.1** The Presi- 
dent by Executive Order in 1875 and 1876 withdrew certain areas of 
public lands from sale and set them apart for the Sioux Indians as 
additions to their permanent treaty reservation. The Court found 
that the purpose of the Executive Order was to protect the Indians 
from the nefarious liquor traffic. These orders were made on the 
recommendation of the Secretary of the Interior. The territory was, 
in each case described, and provided that it “be and the same hereby 
is, withdrawn from sale and set apart for the use of the several tribes 
of Sioux Indians as an addition to their present reservation” (p. 320). 
The white settlers in this area were informed that it was not “sup- 
posed that the withdrawal will be made permanent.” Then the Ap- 
propriation Act of 1877 provided that no appropriations shall be made 
for subsistence of these Indians unless they withdrew claims for land 
outside of their original reservation. Accordingly the Indians with- 
drew their claims. The Court found that this setting of the lands 
apart for the Sioux Indians, conveyed no interest to the tribe for 
which it was entitled to compensation from the United States, when 
by subsequent Executive Orders, the lands were restored to the public 
domain. 


Since the Constitution places the authority to dispose of public 
lands exclusively in Congress, the executive’s power to convey 
any interest in these lands must be traced to Congressional dele- 
gation of its authority.™** 


112 The Indians of California v. United States, 98 Ct. Cl. 583 (1942), cert. 
den., 319 U. S. 764, 63 Sup. Ct. 1324, 87 L. ed. 1714, 102 Ct. Cl. 837 (1943); 
er Act 45 Strat. 602 (May 18, 1928) as amended 46 Srar. 259 (April 


118 The Sioux Tribe of Indians v. United States, 94 Ct. Cl. 150 (1941), 
affirmed, 316 U. S. 317, 62 Sup. Ct. 1095, 86 L. ed. 1501, 96 Ct. Cl. 579 (1942) ; 
Jurisdictional Act 41 Srar. 738 (June 3, 1920). 

114 316 U. S. at p. 326. 
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The Court found that it was the intent of Congress that the reserva- 
tion formed by Executive Order did not give them a fee or right of 
occupancy which could not be divested without compensation. It was 
really a tenancy at will. 


Under a Treaty of 1855 the Warm Springs Tribe of Indians ceded 
to the United States all their lands except a particular area which was 
to be for the plaintiff’s exclusive use. The plaintiff contended that 
another reservation other than that described in the treaty had been 
selected by them. But the court held that the testimony offered did 
not show that any other reservation had been selected other than that 
described in the Treaty.**® 


It was contended in another case *** that certain tribes had used and 
occupied some 10,283,635 acres of land in Oklahoma and Texas from 
1719 on. The court, however, did not find that the plaintiffs exclu- 
sively possessed and occupied this territory...7 This same land had 
been céded to the United States by the Quapaw Indians in 1818. The 
court pointed out that the United States had acted upon this cession 
and had asserted itself over these lands contending that all the Indian 
right of occupancy had been extinguished. The court felt that, 


Without express authority from Congress, or authority other- 
wise clearly indicated, the courts are bound to recognize treaties 
as lawfully made and as the supreme law of the land."** 


The Blackfeet Indians were found entitled to compensation for 
their 12,261,750 acres of land which they ceded at 50c per acre. There 
might be a question today whether this is a proper claim under this 
subheading, when the lowest price at which the United States sold 
land (in 1888) was at the rate of $1.25 an acre. However, if the de- 
fense of res judicata is good, then the commission will be unable to 
ascertain whether this was a fair consideration “upon fair and hon- 
orable dealings.” *** 


In the Johnson Blackfeather case, the Court refused to consider the 
personal claims of the Shawnees for the depredations which were com- 
mitted by the white citizens of the United States. The depredations 
consisted of taking of horses, mules, clothing, etc. The Court held 


115 The Warm Springs Tribe of Indians vy. United States, 95 Ct. Cl. 23 (1941), 
103 Ct. Cl. 741 (1945); Jurisdictional Act 46 Srat. 1033 (Dec. 23, 1930). 


116 The Wichita and Affiliated Bands of Indians v. United States, The Caddo 
Band of Indians v. United States, 89 Ct. Cl. 378 (1939); Jurisdictional Act 
43 Stat. 366 (June 4, 1924). 


117 The Choctaws and Chickasaw Nations v. United States, cited note 13 supra. 
118 89 Ct. Cl. at p. 416. 
119 See note 28 supra. 
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that moral obligations were for Congress to decide and that the courts 
could exercise only such jurisdiction over the subject as Congress 
may confer upon them.**° 

In the one case where recovery has been granted on a “moral” 
claim, the Indians of California brought their case to the Court of 
Claims under a special jurisdictional act as follows, 


It is hereby declared that the loss to the said Indians on account 
of their failure to secure the lands and compensation provided 
for in the eighteen unratified treaties is sufficient ground for 
equitable relief.1** 


The court felt that the Congress had, in this case,’** recognized the 
claim and the amount of the recovery and left to the courts the amount 
of the set-offs.’** 

In another case, some 27 bands of Indians brought suit on treaty 
violations, which concerned seven treaties. The main factors before 
the court were those concerning Indian tribes who were promised that 
lands would be set aside for them by Executive Order, but these lands 
were never provided. While the court felt that there was an implied 
obligation on the part of the government that at some time a perma- 
nent reservation would be established for them, the treaties did not 
vest title in any of these Indian tribes to any of the lands designated 
therein. The treaties concerned were not construed as an obligation 
to grant exclusive rights to any specific area of land—and hence no 
recovery was permitted.*** 


120 Cited note 81 supra. 
121 45 Srat. 602 (May 18, 1928) as amended 46 Srar. 259 (April 29, 1930). 
122 Cited note 112 supra. 

128 TqgraL RECOVERY: 


Land—8,518,900 acres of land @ $1.25 an acre—$10,648,625. 
Land set aside for reservations—deduction 611,226 acres 


OR er era re eh eee $9,884, 592.50 
Treaty—Unratified treaty items—goods, merchandise and 
WS aos si: k a cea aek onsoiewedid shes awe ede hes mavawaw 1,407,149.48 
Treaty—Services and facilities which would have been pro- 


vided for 25 years under unratified treaties ............. 5,762,200.00 






$17,053,941.98 
OFFSETS: 
Specific appropriations for support, health, edu- 
cation of Indians of California ............ $5,547,805.87 
General appropriation for Indian service—ap- 
portioned to Indian service in Cal. ........ 1,573,249.66 


For support of non-reservation schools in Cal. 4,908,044.11 
——————_ 12,029 ,099..64 


Net judgment 
124 Cited note 42 supra. 
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In the Sac and Fox Indians case,}** the Sac and Fox Indians in 
Iowa sought their share of the proceeds of the sale of tribal land. 
Holmes, J., in the U. S. Supreme Court said, 


The question remains whether the error, if error there was, 
did the plaintiffs any harm. The counsel for the plaintiffs treats 
the statute giving jurisdiction as intended to open the case from 
the beginning without regard to inconsistent statutes and to pro- 
vide for an arbitration on the footing of what may seem fair... . 
But the jurisdiction given is “legal and equitable” and the au- 
thority is to “adjudicate as justice and equity shall require” 
claims for money alleged “to be due to them as their proportion- 
ate shares” of appropriations to fulfill treaty obligations, etc. The 
statute [jurisdictional] creates no new right beyond excluding 
the effect of the lapse of time and, perhaps, the defense of res 
judicata and satisfaction . . . it makes no admission, but simply 
provides for a trial on the merits. . . . A merely moral claim is 
not made the foundation of a possible recovery. Something must 
be shown that amounts to a right.?** 


In a case very important to the Sioux Indians,’*” suit was brought 
for just compensation for the taking for public purposes, or the mis- 
appropriation by a Congressional Act of some 73,781,826 acres of 
land. Under the Treaty of 1868 the Black Hills of South Dakota were 
held to belong to the Sioux Indians. The area concerned in the Black 
Hills involved some 7,345,167 acres. It was believed that gold was 
located in the Black Hills and public pressure for the opening of that 
area for settlement became very strong. 

Then in 1876 Congress appropriated $1,000,000 for the Sioux In- 
dians but no part of this was to be spent unless the Indians should 
relinquish the Black Hills area. A commission was sent to the Sioux 
tribes and vigorous efforts were made to secure the sale of this area. 
Under the Treaty of 1868, three-quarters of the male adult Indians 
had to agree to make the sale effective. But, 


more than 90 per cent of the male adult Indians of the tribe re- 
fused to agree to sell the Black Hills and the hunting rights to 
the Government at any price; a small portion of the Indians ex- 
pressed a willingness to lease only the mining rights in the Black 
Hills to the Government for $70,000,000 or subsistence for all 
members of the tribe so long as the tribe existed.** 


So Congress acting under its plenary authority enacted a bill in 
1877 which provided, in part, that rations should be furnished until 


125 Sac and Fox Indians v. United States, cited note 23 supra. 

126 220 U. S. at p. 489. 

137 The Sioux Tribe of Indians v. United States, 97 Ct. Cl. 613 (1942), cert. 
den., 318 U. S. 789, 63 Sup. Ct. 992, 87 L. ed. 1155, 97 Ct. Cl. 737 (1943); 
Jurisdictional Act 41 Strat. 738 (June 3, 1920). 

12897 Ct. Cl. at p. 661. 
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the Sioux would be able to support themselves. Up until 1926 some 
$43,000,000 had been expended for this tribe. Then too, some 900,000 
acres had been set aside for grazing purposes. The court felt that the 
Congress had enacted this legislation for the benefit and welfare of 
the Sioux, and for the “necessities of the government” and in return 
therefor gave adequate consideration. The court felt that the Sioux 
Indians had a moral claim, but no authority had been given under the 
jurisdictional act to render judgment upon such a claim. 

The Sisseton and Wahpeton Bands of Indians sought recovery 
under a treaty when they gave up 11,000,000 acres of land thinking 
that they were parting with 8,000,000 acres. The court felt that this 
too was a moral obligation.'** 


VI. DEFENSES 


With such broad bases whereby an Indian tribe can bring its case 
before the commission, it would appear that Congress might just as 
well have acceded to the Indians and granted them their claims with- 
out concerning themselves with such a tribunal as has been estab- 
lished. But Congress did not intend that claims which were not 
meritorious should be given judgments. The question presents itself 
as to what defenses can be interposed by the Justice Department in 
order to protect the interests of the government. Section 2 of this 
same act continues, 


All claims hereunder may be heard and determined by the 
Commission notwithstanding any statute of limitations or laches, 
but all other defenses shall be available to the United States.**° 


In view of the fact that the Indian people have been barred from 
the courts of our country for such a long period, other than by juris- 
dictional acts granting such authority, Congress could not penalize 
the Indians by permitting the defense of statute of limitations and 
laches. Lest there be any question in this connection, this language 
was explicitly put into the Act.*** 

The government may, however, assert the defense of accord and 
satisfaction, or it may establish that it has received a release or ef- 
fected a compromise. Then the defense of res judicata, when appli- 
able, may be interposed. 

“Accord and satisfaction” will often be closely allied with the de- 
fense of “res judicata.” But it may arise from an Act of Congress. 
For in the 79th Congress a law was passed appropriating $400,000.00 


129 The Sisseton and Wahpeton Bands of Indians v. United States, cited note 
26 supra. 

180 Cited note 1 supra. ; 

181 See House Report No. 1466, 79th Congress, 2nd Session, pages 10-12. 
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in full settlement of the claims of the Fort Berthold Indians based 
upon the stipulations of an unratified treaty..** There are many 
other claims which have been satisfactorily settled and these cases are 
those which the Congress desired not to reopen. 

In regard to the defense of release, one should recall the Klamath 
case, where the Indians were forced to grant a release in order to se- 
cure payment for their land. Congress, in a later jurisdictional act, 
authorized and directed the Court of Claims to waive any release and 
to try the case on its merits. The original release payment of about 
$100,000 became a judgment of approximately of $5,000,000 after de- 
ducting counterclaims of over $8,000.000."** 

It is desired that the Attorney General will effect compromises 
with the Indians on some of these suits in order to grant to the Indian 
people certain benefits which could not be given by a court. For in- 
stance, fishing and hunting rights may be given on public lands which 
would be of great assistance to some Indian tribes and could not be 
ascertained in monetary value. It is understood, of course, that state 
fishing and hunting laws will play a part in such compromises. 

Congress, itself, took the initiative in the enactment of a law in the 
79th Congress, when the Crow Indians relinquished certain of their 
claims in order to write off irrigation charges which existed against 
their lands.*** 

There will undoubtedly be conflicts of opinions as to what consti- 
tutes res judicata in these cases. Under many jurisdictional acts, 
various cases have been to the Court of Claims and dismissed because 
the claim sued on was not believed to be encompassed in the par- 
ticular jurisdictional act. The House of Representatives, in its orig- 
inal bill, adopted the Tabor Amendment which provided that “no 
claim shall be considered by the Commission where a final determina- 
tion or an issue of law or fact has been made on the merits.” The 
final portion of the section which is quoted was agreed to by the 
Senate and House Conferees. It should be noted that this Amend- 
ment does not preclude an Indian tribe from reasserting its claim if a 
decision has been rendered adversely to the Indian group merely be- 
cause the claim did not come within the scope of the enabling act. 
Even a claim which was broader than the jurisdictional act and which 
was dismissed may be re-submitted and not be susceptible to the de- 
fense of res judicata. Hence only cases which have been brought 
within the scope of the act and decided on the merits can be 


132 Public Law No. 467, 79th Congress, 2nd Session. Approved June 28, 1946. 
183 Cited note 91 supra. 
134 Public Law No. 468, 79th Congress, 2nd Session. Approved June 28, 1946. 
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successfully defended on the defense of res judicata.** There are 
many ramifications to this defense which will have to be considered 
according to the individual case. 

Then too, if a claim can be brought under any of the five categories, 
the defense cannot be countenanced that it was only a political wrong 
and that the case is not a justiciable one. Under the Act, if the claim 
comes within the express provisions of a claim, it is deemed per se 
a justiciable issue. It should be mentioned too that legal defenses 
cannot be interposed to causes of action brought under the fifth classi- 
fication.*** 


VII. COoUNTERCLAIMS AND SET-OFFS 


The third part of Section 2 is of equal importance to the Indian 
people in seeking justice on their claims. This part of the act elimi- 
nates a lingering discrimination against them. 


In determining the quantum of relief the Commission shall 
make appropriate deductions for all payments made by the United 
States on the claim, and for all other offsets, counterclaims, and 
demands that would be allowable in a suit brought in the Court 
of Claims under section 145 of the Judicial Code (36 Stat. 1136; 
28 U. S. C. sec. 250), as amended; the Commission may also 
inquire into and consider all money or property given to or funds 
expended gratuitously for the benefit of the claimant and if it 
finds that the nature of the claim and the entire course of dealings 
and accounts between the United States and the claimant in good 
conscience warrants such action, may set off all or part of such 
expenditures against any award made to the claimant, except that 
it is hereby declared to be the policy of Congress that monies 
spent for the removal of the claimant from one place to another 
at the request of the United States, or for agency or other ad- 
ministrative, educational, health or highway purposes, or for ex- 
penditures made prior to the date of the law, treaty or Executive 
Order under which the claim arose, or for expenditures made 
pursuant to the Act of June 18, 1934 (48 Stat. 984), save ex- 
penditures made under section 5 of that Act, or for expenditures 
under any emergency appropriation or allotment made subsequent 
to March 4, 1933, and generally applicable throughout the United 
States for relief in stricken agricultural areas, relief from distress 
caused by unemployment and conditions resulting therefrom, the 
prosecution of public work and public projects for the relief of 
unemployment or to increase employment, and for work relief 
(including the Civil Works Program) shall not be a proper offset 
against any award.'*" 


185 See Duwamish case, cited note 93 supra. 

1386 See Senate Committee on Indian Affairs Hearings on H. R. 4497, 79th 
Congress, 2nd Session, page 59. 

137 Cited note 1 supra. 
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Up until 1920, fifteen tribal suits were disposed of in the Court of 
Claims without the government being permitted to offset any gratui- 
ties. Only one jurisdictional act granted such offsets. Then after 
1920, jurisdictional acts have generally permitted the use of certain 
gratuities as offsets by the government.“* In 1935 the Second De- 
ficiency Appropriation Bill permitted the United States to set-off cer- 
tain types of gratuities against tribal judgments.**® But in no other 
field of law is there known to be permitted against a valid judgment 
a gratuity which may have been accorded the plaintiff..*° Hence a 
uniform and equitable system has been attempted in the present law. 
The specific exemptions enumerated in the Act constitute the great 
bulk of the gratuities which have been available to the government as 
set-offs even though the Indian tribes may not have been given an 
opportunity to manifest their desires or wishes as to these expendi- 
tures. 

There are other gratuities which the Commission “may” set-off if it 
“finds that the nature of the claim . . . and course of dealings. . . 
in good conscience warrants such action.” Thus considerable latitude 
is given to this tribunal in this respect, but it is believed that only 
gratuities will be considered as set-offs which have been of benefit to 
the Indian people and which would have been paid out of Indian funds 
had such funds been available. Such a consideration would be in- 
volved if lands had been purchased for the Indians at their request, 
or for their benefit, and if no funds were available to the Indians at 
that time. It would not be fair to set off administrative and educa- 
tional expenses against a tribe which possessed a rightful claim, 
whereas a tribe with no claim may enjoy the same administrative and 
educational assistance without being penalized therefor. 

From the discussion which has ensued, it may readily be seen that 
Indian tribes must not be dilatory in bringing forth their claims. This 
is their real opportunity for an unusually fair basis whereby this tri- 
bunal may hear and adjudicate their claims. After a long delay, 
meritorious claims may now be given their proper judgments and the 
unmeritorious claims heard and determined for all time. 

This legislation can and should be a major step in the emancipation 
of the Indian people and should encourage their assimilation into so- 
ciety as was envisaged by Chief Justice Marshall many years ago in 
Johnson v. McIntosh (1833). 


Conquest gives a title which the courts of the conqueror cannot 
deny. . . . The title by conquest is acquired and maintained by 


188 See House Report No. 1466, cited note 131 supra. 
189 47 Srat. 571 (Aug. 12, 1935). 
140 See note 123 supra. 
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force. The conqueror prescribes its limits. Humanity, however, 
acting on public opinion, has established, as a general rule, that 
the conquered shall not be wantonly oppressed, and that their 
condition shall remain as eligible as is compatible with the objects 
of the conquest. Most usually, they are incorporated with the 
victorious nation, and become subjects or citizens of the govern- 
ment with which they are connected. The new and old members 
of the society mingle with each other; the distinction between 
them is gradually lost, and they make one people. Where this 
incorporation is practicable, humanity demands, and a wise policy 
requires, that the rights of the conquered to property should re- 
main unimpaired; that the new subjects should be governed as 
equitably as the old, and that confidence in their security should 
gradually banish the painful sense of being separated from their 
ancient connections, and united by force to strangers.’* 


KENNETH J. SELANDER. 


BroapcaAst LICENSE REVOCATION FOR DECEPTION AND 
ILLEGAL TRANSFER 


Recent cases in which the Federal Communications Commission 
has refused to renew the licenses of radio broadcast stations because 
of violations of the Communications Act of 1934* have given rise to 
a great deal of speculation as to what may be expected in the future. 


The F.C.C. Reports are filled with cases where licensees who had 
violated the Act were granted license renewals upon satisfying the 
commission that they would not commit the same violations in the 
future. However, the decisions in two recent cases, Federal Com- 
munications Commission v. WOKO, Inc.? and Churchill Tabernacle 
v. Federal Communications Commission * indicate that the attitude of 
the commission in the future is likely to be one of strict inforcement 
in contrast to the forgiving spirit displayed in the so-called Texas 
cases * and Florida cases.® 

It is the purpose of this note to examine briefly the restriction 
placed upon a broadcast station by Sections 310(b)* and 312(a)’ 
of the Communications Act of 1934, the history of their enforcement, 
and the apparent present policy of the Federal Communications Com- 
mission with regard to denying a license to such violators. 


141 Cited note supra 98 at pp. 588-9. 
148 Star. 1064-1105 (1934). 47 U.S. C. §§ 151-609 (1940). 
* 67 Sup. Ct. 213 (1946). 
C. Appeals Docket #9248, Jan. 27, 1947, F. C. C. Docket #87628. 
‘BF Cc. C. 479 (1941). 
59 F.C. C. 208 and 223 (1942). 
648 Strat. 1086 (1934), 47 U. S. C. §310(b) (1940). 
748 Strat. 1086 (1934), 47 U. S. C. §312(a) (1940). 
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Discretion Granted to Licensees 


The Act requires the licensee to operate his station in the public 
interest.* But with the exceptions of the sections relating to the use 
of obscene, indecent, or profane language,”® lotteries,’° announcement 
of sponsorships ** and the use of the facilities by candidates for public 
office,’* the Act lays down no specific rules for the licensee ta follow 
in obeying this requirement to operate in the public interest. There- 
fore, as the United States Court of Appeals for the District of Co- 
lumbia observed in the case of the Pulitzer Publishing Co. v. F.C.C.% 
“The licensee of a radio station chooses its own advertisers and its 
own program, and generally speaking the only requirement for the 
renewal of its license is that it has not failed to function and will not 
fail to function in the public interest.” 

Before granting a license renewal, the commission must be con- 
vinced that it is in the public interest, convenience or necessity that 
the license should be renewed. In determining whether it will best 
serve the public interest to renew the license, the commission has 
consistently looked to the station’s past conduct.’* The overall pro- 
gram service of the station has been reviewed to determine whether 
under the particular circumstances the station has operated in the 
public interest, and the licensee, not the sponsor, or producer, has 
been held responsible for programs designed to exploit the public, or 


harm society.** This action on the part of the commission was ap- 
proved by the Supreme Court of the United States in the case of 
National Broadcasting Company v. United States.'® 

Section 310(b) provides: 


The station license required hereby, the frequencies author- 
ized to be used by the licensee, and the rights therein granted 
shall not be transferred, assigned or in any manner either volun- 
tarily or involuntarily disposed of, or indirectly by transfer of 
control of any corporation holding such license, to any person, 
unless the commission shall, after securing full information de- 
cide that said transfer is in the public interest, and shall give its 
consent in writing. 


848 Srat. 1085 (1934), 47 U. S.C. § 

948 Srar. 1091 (1934), 47 U. S. C. § 326 (1940). 

1048 Srar. 1088 (1934), 47 U. S. C. $316 (1940). 

11 48 Srat. 1089 (1934), 47 U. S. C. §317 (1940). 

12 48 Stat. 1088 (1934), 47 U. S. C. §315 ( . 

1368 App. D. C. 124, 94 F. (2d) 249, 251 (1937). 

14In the Matter of Radio Service Corporation (KSEI), 4 F. C. C. 199 
(1937); In the Matter of The Farmers & Bankers Life Ins. Co. (KFBI), 
2 F. C. C. 455 (1936); In the Matter of KMPC, 7 F. C. C. 449 (1939); In the 
Matter of WBBZ, 7 F. C. C. 219 (1939); In the Matter of KVOS, 8 F. C. C. 
159 (1940); In the Matter of KGLO, KGCA, KWLC, 8 F. C. C. 273 (1940). 

15In the Matter of WBBZ, supra note 14; In the Matter of KMPC, supra 
note 14; In the Matter of KTFI, 4 F. C. C. 125 (1937). 

16 319 U. S. 190, 63 Sup. Ct. 997, 87 L. ed. 1344 (1943). 


309 (1940). 
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Congress thus confined the privilege of operating a broadcast sta- 
tion to such persons as the Federal Communications Commission 
should license under Section 309 of the Act, and even though a broad 
discretion was given to the licensee over the policies and programs of 
the station, he was not given the discretion as to who might operate 
a station under his license. 

Section 312(a) provides: 


Any station license may be revoked for false statements either 
in the application or in the statement of fact which may be re- 
quired . . .** 


There has been little question as to interpretation of this provision 
but there has been diverse treatment of violations, and great contro- 
versy as to how far the commission could go in enforcing Section 
312(a) after having established a policy of leniency. 


Interpretation of Section 310(b) 


The question of interpretation of Section 310(b) has come before 
the commission many times. 

The transfer of controlling interest of stock from one stockholder 
to another,* the sale of controlling interest of the corporation to a 
third party,’® the sale of time to brokers to be resold to advertisers,”° 
the sub-letting of facilities to another for the production of programs 


of which the licensee had no knowledge or control,”* the leasing of 
the station to a chain broadcasting company in toto ®* or for a lim- 
ited number of hours,”* the leasing of a station to one stockholder,”* 
the voting of stock by proxy,”* the transfer of physical control of the 
station,”® the transfer of financial control,?” and the retention of com- 


17 Section 312(a), supra note 7, also deals with modification of licenses, no- 
tices and hearings, but in this note only that portion quoted is being scrutinized. 

18In the Matter of WKBH, Inc., 5 F. C. C. 345 (1938). 

19In the Matter of Eagle Broadcasting Company, Inc. (KGFI), 8 F. C. C. 
467 (1940). 

20 In the Matter of WMBQ, 8 F. C. C. 557 (1941) ; In the Matters of KGMB, 
KHBC, 5 F. C. C. 623 (1938). 


21 In the Matter of Voice of Brooklyn, Inc. (WLTH), 4 F. C. C. 521 (1937) ; 
In the Matter of United States Broadcasting Corporation (WARD), 4 F. C. C. 
521 (1937); In the Matter of Brooklyn, Inc. (WLTH), 8 F. C. C. 230 (1940) 
(This is not the same case as 4 F. C. C. 521 supra). 


22In the Matter of Westinghouse Electric & Mfg. Co. WBZ, WBZA, KYW, 
and KDKA, 8 F. C. C. 195 (1940). 


23 National Broadcasting Company v. United States, supra note 16. 


24In the Matter of East Texas Broadcasting Co. (KGKB), 8 F. C. C. 479 
(1941). 


25 Ibid. 
26In the Matter of John H. Stenger, Jr. (WBAX), 8 F. C. C. 434 (1940). 
27 Ibid. 
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plete control of certain time periods by the transferor of a license,”* 
all have been held to be violations of Section 310(b). 

Transactions whereby the capital stock of a station was transferred 
from licensee corporation to the beneficial owner ;?* where a third 
party prepared all applications for the license and operated the sta- 
tion, the licensee acting only as dummy; *° and an agreement giving 
the local chamber of commerce supervision over the station manager ** 
were also held to be in violation of this section of the Act. 

It was held not to be a violation to enter into a contract giving a 
third party absolute control, where in fact the licensee retained con- 
trol of broadcast policy ;*? to lease the station with retention of con- 
trol over broadcast policy by the licensee; ** or to hire a company to 
handle advertising if the licensee maintained control over the broad- 
casting.** 

In its interpretation of Section 310(b) the commission has been 
consistent. In deciding what action should be taken as the result of 
the violations, however, there has been a variance. In most cases the 
commission has admonished the licensee for his unlawful actions, and 
after receiving a promise that the violations would not recur, renewed 
the license. But, since 1940 there seems to have been a transition to 
a more stern policy. 


Cases of Serious Violation 


It is necessary to consider jointly the outstanding violations of 
Section 310(b) and 312(a) because they do not apply in isolation. 
While Section 312(a) deals with concealment of information either 
in the application or in subsequent statements which may be required 
by the commission, the purposes of the two sections are sometimes 
ultimately the same. The former by prohibiting unauthorized trans- 
fer of radio broadcast stations prohibits persons not approved by the 


28 In the Matter of WCBD, Inc., 3 F. C. C. 467 (1936); In the Matter of 
Hearst Radio, Inc., F. C. C. Docket No. 6755, proposed decision issued April 
5, 1946, unreported; In the Matter of Joliet Broadcasting Company, Docket 
No. 6983, proposed decision issued July 13, 1946, unreported; Churchill Taber- 
nacle v. Federal Communications Commission, supra note 3. 

29 In the Matter of Arkansas Radio and Equipment Co. (KARK), 5 F. C. C. 
649 (1938). 

80In the Matters of Sam Houston Broadcasting Association (KSAM), 8 
F. C. C. 459 (1940); State Capitol Broadcasting Association, Inc. (KTBC), 
Red Lands Broadcasting Association (K RBA), Palestine Broadcasting Associa- 
tion (KNET), 8 F. C. C. 445 (1940). 

31 In the Matter of Radio Enterprises, Inc., 7 F. C. C. 169 (1939). 

82In the Matter of Federated Publications, Inc. (WELL), 9 F. C. C. 150 
(1942). 

83 In the Matter of KFXR, 5 F. C. C. 333 (1938). 
84 In the Matter of Charles C. Carlson (WJBW), 5 F. C. C. 155 (1938). 
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commission from controlling or operating such stations. The latter, 
by requiring true statements in applications and reports to the com- 
mission, prohibits silent ownership or concealed interests in a broad- 
cast station so that the commission may be assured of accurate knowl- 
edge as to whose application is being approved and who will actually 
control the station. 

Many of the violations which the commission has regarded as 
among the most important have fallen into groups either because of 
the geographical location of the stations, or because the several viola- 
tions followed a general pattern as the result of having been directed 
by the same individual, or because they occurred at a time when the 
commission’s policy was such that they were given similar treatment. 
Here the decisions are scrutinized under the headings of the groups 
into which they fall. 


‘ Early Revocations 


In Revocation of Station License of Station WSAL, Salisbury, 
Maryland,** the commission revoked the license of a station for vio- 
lating Section 312(a) by making false statements to the commission 
in the original application for the station license. 

The original application for Station WSAL was filed in January 
1937. It was acted upon favorably by the commission and a construc- 
tion permit and a broadcast license were granted. The station was 
constructed properly and was operated in such manner as to serve 
the public interest. The commission, however, learned that the ap- 
plicant was not the real party in interest, and upon investigation found 
he had never been in the financial condition represented in his appli- 
cation. Consequently the license was revoked on October 24, 1939, 
effective November 13, 1939. A hearing was granted pursuant to a 
request by the licensee and a final decision was issued on March 28, 
1940.*¢ 

The decision stated that the applicant had submitted his application 
at the solicitation of counsel and being unfamiliar with the procedure 
and requirements of the commission followed the instructions of coun- 
sel. While he did not have the $10,000 as represented, it was depos- 
ited with a radio engineer to pay for the construction of the station. 
However, he made many false statements both in the original applica- 
tion and at the hearing. Many of the statements related to his finan- 
cial qualification to operate a station, and if the truth had been re- 
vealed, the application would have been denied. The commission said 


858 F.C. C. 34 (1940). 
86 [bid. 
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that since it would have denied the application if it had known the true 
facts, it would not permit the licensee to keep the license.*’ 

In John H. Stenger, Jr. WBAX, Wilkes-Barre, Pennsylvania,* 
the commission refused to renew a broadcast license because of vio- 
lations of Section 310(b) and Section 312(a). The station operated 
at a loss every year from 1922 to 1936. In 1936 the licensee entered 
into several contracts giving other persons financial interests in the 
station. Eventually complete control was transferred, although the 
applicant did retain an interest in the station. In applications to the 
commission from 1937 to 1939 false statements were made as to the 
ownership of the corporation, and it was not revealed that the licensee 
was not operating the station. The commission concluded that it 
would not be in the public interest to renew the license and the de- 
cision was made final on March 31, 1941.°* 


The Texas Cases 


On February 7, 1940, the commission revoked the licenses of the 
Navarro Broadcasting Association, Station KAND, Corsicana, 
Texas; *® the State Capitol Broadcasting Association, Inc., Station 
KTBC, Austin, Texas; the Palestine Broadcasting Association, 
Radio Station KNET, Palestine, Texas; the Red Lands Broadcast- 
ing Association, Station KRBA, Lufkin, Texas;** and the Sam 
Houston Broadcasting Association, Station KSAM, Huntsville, 
Texas,*? effective February 24, 1940. On February 13, 1940, the 
commission revoked the license of the East Texas Broadcasting Co., 
Station KGKB, Tyler, Texas,** effective March 1, 1940 and on 
March 22, 1940 they revoked the license of the Eagle Broadcasting 
Co., Inc., Station KGFI, Brownsville, Texas,** effective April 15, 
1940. 


87 In 1944 a similar situation arose in the case of Richland, Inc. (WMAN), 
10 F. C. C. 395. In that case the station and license had been transferred with 
the consent of the commission, to the financier who had loaned the licensee the 
money, before the commission learned of the deception practiced in obtaining the 
application. The license was not revoked because the persons responsible for 
the fraud were no longer associated with the station. 

38 Supra note 26. 

89 Subsequent to this decision, Stenger was permitted to operate the station 
on temporary authorizations until May 29, 1946 at which time the commission 
rendered a decision on a consolidated hearing which had been held to determine 
which of five applicants including Stenger should get the license. During the 
interval Stenger had operated the station efficiently and profitably. It was con- 
cluded that he had rehabilitated himself and in view of the fact that he had been 
a pioneer in radio since 1914, and no other applicant was as well qualified as he, 
a renewal was granted. F. C. C. Docket #6723. 

498 F.C. C. 198 (1940). 

118 F.C. C. 445 (1940). 

428 F.C. C. 459 (1940). 

43 Supra note 41. 

448 F.C. C. 467 (1940). 
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The charges on which the first five licenses were revoked alleged 
that the original licenses were granted upon fraudulent statements 
and representations, that had the truth been known the commission 
would have been warranted in refusing to grant the application; and 
also, that the rights granted under the licenses had been transferred 
in violation of Section 310(b). 

The charges on which the East Texas Broadcasting Co. license was 
revoked alleged that the control of the station was transferred to one 
of the original stockholders by means of stock sales in violation of 
Section 310(b) and that the corporation had transferred the rights 
granted under its license to that stockholder in violation of Section 
310(b).** 

The charges on which the Eagle Broadcasting Co., Inc. license was 
revoked alleged that by contract the licensee had transferred “com- 
plete and exclusive possession and control” ** to third persons without 
the consent of the commission in violation of Section 310(b); and 
that said third persons vested complete control of the station in an- 
other in violation of 310(b). 

In each of the above cases application was made for a hearing and 
Commissioner George Henry Payne was designated to conduct the 
hearings necessary to sustain the order revoking the licenses. Tem- 
porary licenses were granted pending the final decision of the com- 
mission. 

After the Texas hearings Commissioner Payne reported the facts 
in those cases to be substantially as follows: 

The construction permit for Station KTBC was granted to three 
prominent citizens of Austin, Texas early in 1939. The partners later 
incorporated and the license was transferred, with the commission’s 
approval, to the State Capitol Broadcasting Association, Incorporated. 
One Ulmer, who had supervised the preparation of all applications 
for the license, constructed the station and operated it “without super- 
vision except of the vaguest sort.” **? Financial reports and other 
statements were filed with the commission all of which concealed 
Ulmer’s interest in the station. It appeared upon investigation, that 
the station was valued at $50,000, and Ulmer held an option to buy 
the licensee’s interest for $6,000.** 

The license for Station KNET was issued to the Palestine Broad- 
casting Association, which was composed of three prominent citizens 
of Palestine, Texas, in 1935 or early in 1936. “In this case, also, Dr. 


45 Supra note 41. 

48 F.C. C. 467 (1940). 
478 F.C. C. 445, 447 (1940). 
48 [bid. 
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James G. Ulmer inspired the filing of the application which was pre- 
pared by him or under his supervision.” *® One of the partners testi- 
fied he had no equity in the enterprise. The partners never held any 
meetings and no money was expended by any of them until litigation 
regarding the revocation began. The commissioner concluded that 
the station was at all times owned and operated by Ulmer and one of 
his associates. 

The license for Station KRBA was issued to three prominent citi- 
zens of Lufkin, Texas. 


It was shown that James G. Ulmer had arranged for these 
men to apply for a broadcast license because they were able to 
show a good front before the Commission. 

Here, too, Ulmer came into the picture early. The application 
for a construction permit was prepared by him or under his super- 
vision. He prepared the data for the depositions, was present at 
the deposition hearings, and employed his lawyer Hanley to han- 
dle the legal phases of the case.*° 


The licensees filed an application, despositions, and financial state- 
ment with the commission all tending to show they would finance, 
construct, operate and control the station although they had no in- 
tention of doing so. In November 1938, they filed a financial report 
with the commission showing the Red Lands Broadcasting Associa- 
tion had assets amounting to $15,000 when in fact it had no assets. 

In his report on the hearing conducted with regard to the Navarro 
Broadcasting Association,* Commissioner Payne reported that the 
license was granted to a copartnership consisting of two prominent 
citizens of Corsicana, Texas, after applications had been prepared and 
submitted under the supervision of Ulmer. The station was financed, 
constructed and operated by Ulmer and an associate for a period of 
six months after which time the licensees purchased the station and 
operated it in a lawful manner. 

The first applications for Station KSAM were filed in 1937 by 
three prominent citizens of the community who signified that they 
would finance, construct and operate the station. In fact Ulmer pre- 
pared the applications, constructed and helped to finance the station. 
It was managed by friends and associates of Ulmer, who in 1939 
purchased an interest in the station which together with Ulmer’s was 
controlling. None of these contracts was ever reported to the com- 
mission. In 1940 an application was filed with the commission for 
permission to transfer one half interest in the station to Ulmer, when 
in fact he already owned one half interest.*? 

498 F.C. C. 445, 448 (1940). 

508 F.C. C. 445, 452 (1940). 


51 Supra note 42. 
52 Supra note 42. 
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The East Texas Broadcasting Company acquired Station KGKB 
by assignment in 1932 with the knowledge and consent of the Federal 
Radio Commission, predecessor of the Federal Communications Com- 
mission. At that time Ulmer owned a small amount of the capital 
stock. By 1937 Ulmer had gained control of the corporation by pur- 
chase of stock in his own name, and in his wife’s name. The reports to 
the commission showed that Mrs. Ulmer voted her own stock when 
in fact Dr. Ulmer voted it by proxy. After 1932, Ulmer operated the 
station under a lease from the licensee corporation and exercised all 
the powers of the licensee.** 

Station KGFI had been in operation since 1929. The owners of 
85% of the stock in the Eagle Broadcasting Co., Inc., licensee, sold 
their interest to Ulmer and an associate in October 1938. Soon there- 
after Ulmer and his associate took possession and operated the sta- 
tion until a local court ordered it returned to the original owners, be- 
cause the purchasers had defaulted in payments. For more than a 
year, the station was not operated or controlled by the licensee, and 
the commission had no knowledge of, and had not consented to, the 
arrangement.™ 

Commissioner Payne’s report read in part as follows: 


In reporting on the last one of the so-called Texas cases, I may 
say that the conditions prevailing in these cases do not arise from 


anything peculiar to Texas, nor from the lawlessness or cunning 
of any one person. These conditions, I believe, have resulted 
from the opinion held by a few that the Communications Act can 
be ignored, if only the right kind of pressure can be exerted upon 
the commission or its personnel.*® 


The final decision regarding the Matters of Red Lands Broadcast- 
ing Association (KRBA); Sam Houston Broadcasting Association 
(KSAM); State Capitol Broadcasting Association, Inc. (KTBC) ; 
Palestine Broadcasting Association (KNET); and Eagle Broadcast- 
ing Company, Inc. was issued by the commission (Commissioner 
Payne dissenting) on April 2, 1941.°¢ 

The commission found the licensees were guilty of the violation as 
charged, but decided not to revoke the licenses. The decision read 
in part as follows: 


The primary and moving figure in all of these cases was Dr. 
James G. Ulmer. His actions coupled with the lack of under- 
standing displayed by the other principal participants in the pro- 
ceedings with respect to the duties of radio broadcast licensees, 


58 Supra note 41. 

54 Supra note 44. 

558 F.C. C. at p. 467. 

568 F.C. C. 473 (1941). 
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particularly concerning the requirements of the Communications 
Act of 1934 and the rules and regulations of the Commission, 
combine to present a clouded and dubious history for each of the 
stations involved. But we think in this regard that the various 
licensees in the light of the several hearings will accord, in the 
future, more respect and, consequently, a stricter adherence to 
such duties and requirements."* 

The commission described the program service of the stations as 
being meritorious, and pointed out that revocation of the licenses 
would leave a large area without any primary service. The de- 
cision concluded by stating that the commission felt these licensees 
could be entrusted with the continued operation of the stations. It 
was directed that temporary licenses be issued to each of the stations 
to broadcast for a ninety-day period after which the regular license 
should be renewed if evidence, satisfactory to the commission, was 
presented to show that Ulmer was no longer associated with the sta- 
tions in any way. 

Within the ninety-day period each station supplied affidavits to the 
commission that Ulmer had relinquished all interest and control of 
the station and the licenses were renewed. 

Of these decisions Commissioner Payne said, “In my opinion, the 
commission has given a favorable signal to all and sundry who are 
plotting to obtain radio licenses by indirection and fraud.” 

In its final decision in regard to the Navarro Broadcasting Associa- 
tion, issued on September 5, 1940, the commission (Commissioner 
Payne dissenting) said that though ignorance of the law was no ex- 
cuse, it felt compelled to consider the fact that the licensees were not 
experienced in the field of radio broadcasting and had committed the 
violations within the first six months after their station went on the 
air. The commission asserted its primary duty was to the listening 
public and that it would be guided by that duty in granting and renew- 
ing licenses. It was pointed out that in order to perform its function, 
the commission must get accurate information from applicants and 
licensees but that though disciplinary action must be taken against 
violators, it should not be inexorably applied when the licensees dem- 
onstrated that they were ready to act in good faith. 

On April 2, 1941, the commission also issued its final decision in 
regard to the East Texas Broadcasting Company (KGKB).*® (Com- 
missioners Payne and Case dissented.) The commission reported 
that since the preliminary hearing Ulmer had divested himself of con- 


578 F.C. C. at p. 474. 
588 F.C. C. at p. 484. 
59 Supra note 24. 
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trolling interest in the station by selling a portion of the stock held in 
his wife’s name, and the corporation had rescinded the lease giving 
Ulmer complete control of the station. Ulmer had been employed to 
operate the station on a salary, and subject to the stockholder’s super- 
vision as to policy. 

The Commission said it unequivocally condemned the activities of 
Ulmer, and the complete disregard of the duties of radio broadcast 
licensees shown by the other members of the licensee corporation. 
However, they said they believed the licensee could be entrusted to 
continue operation of the station in the future because of the action 
mentioned above and the excellent program service which the station 
had rendered in the past. 

In his dissenting opinion to all the Texas cases, Commissioner 
Payne said in part: 

The commission seems to be much worried about leaving cer- 
tain areas in Texas without broadcast service, if these revocation 
orders were affirmed. This, in my opinion, is an unnecessary 
worry. It has been my experience that new stations spring up 


quickly without coaxing and without the need of sending out en- 
graved invitations. 


Florida Cases 


On January 21, 1941, the commission issued orders revoking the 
licenses of the Panama City Broadcasting Co. (WDLP), Panama 
City, Florida® and the Ocala Broadcasting Co., Inc. (WTMC) 
Ocala, Florida,® effective February 14, 1941. Petitions for hearing 
were granted and temporary licenses were issued pending final dis- 
position. 

It appeared that one Perry who lived in New York owned several 
newspaper publishing corporations in the State of Florida. He de- 
sired to obtain radio stations in Panama City and Ocala to be oper- 
ated by his newspapers in those towns. In Panama City the agents 
and counsel of the owner arranged for three prominent citizens of 
Panama City to act as dummy and obtain a license for a station which 
was to be constructed, operated and controlled by the newspaper. 
The facts were misrepresented to the commission in violation of Sec- 
tion 312(a) and the license was obtained. There was evidence that 
Perry had at all times intended that the commission should know his 
relationship to the station but had been poorly advised by counsel 
whom he discharged upon learning that the transaction had been mis- 
handled. In Ocala one of Perry’s agents applied for the license in 

60 Supra note 58. 
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his own name representing himself to be the beneficial owner. 
Throughout the proceedings the commission was deceived and the 
construction permit was issued on fraudulent information in July 
1939. On April 8, 1940 application was filed with the commission 
for permission to transfer control of the station to the newspaper 
which had financed the construction under instructions from Perry. 

At the hearings in both cases, all the facts were admitted. The true 
owner intervened and pleaded that he had been unaware of the fraud 
which was perpetrated by his agents, that his business elsewhere had 
kept him so occupied he had been unable to look into the matter in 
detail for himself, and that he had never had any desire to mislead 
the commission. The people of the communities pleaded for the 
licenses to be renewed because of the outstanding public service being 
performed by the stations. 

The final decision of the commission in these cases was issued on 
December 2, 1942.°° It found the agents of the owner to be guilty of 
the most culpable conduct in making fraudulent reports and practic- 
ing deception upon the commission. The decision stated that if the 
persons directly responsible for the deception were the only ones who 
would suffer, the commission would have no hesitation in revoking 
the license. However, it decided the listening public and the bene- 
ficial owner, not his agents, would be the only ones to suffer from 
such action. The commission expressly refused to charge Mr. Perry 
for the guilt of his agents on the principle of respondeat superior 
saying they did not think a man’s fitness to hold a radio license should 
be made to depend on a technical rule of law. However, the strongest 
argument offered in support of its position in renewing the licenses 
was the commission’s reluctance to deprive the communities of their 
only radio station in time of war. 

In light of subsequent actions, these words in the Florida decision 
may have had more significance than was then attributed to them. 


If there has been any doubt in the minds of some in the past 
there must be none for the future: The least standard to which 
applicants and licensees much conform, in order not to lose their 
licenses, is the standard of complete candor in dealing with the 
commission.* 


Chairman Fly, and Commissioners Wakefield and Durr dissented 
in this four-three decision. Commissioner Payne, who dissented with 
such vigor in the Texas cases was with the majority. There is no 
reason apparent for this obvious change of position. Perhaps he felt 


63 Supra notes 61 and 62. 
69 F.C. C. at p. 216. 
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it would be discriminatory to enforce the Act in Florida and forgive 
flagrant violations in Texas. The dissenting Commissioners said: 


One important reason assigned by the majority for its conclu- 
sion is consideration for the communities of Panama City and 
Lynn Haven which, they assume, would be without radio service 
in war-time in the event of a revocation of the license here in- 
volved. We cannot share the majority’s concern that the com- 
munity will long be without radio service, for our general 
observation has been that frequencies and radio equipment are 
far scarcer than qualified applicants. Moreover, we cannot ac- 
cept a principle which would in effect mean that when the Com- 
mission grants a broadcast station license, the people of the 
community to be served are automatically given as hostages to 
the licensee to guarantee him against the legal and equitable 
consequences of his own improper conduct.® 


It seems that Commissioners Fly and Wakefield had been convinced 
of Commissioner Payne’s dissenting argument in the Texas Cases, 
in which they were much concerned about leaving the communities 
in question without primary radio service. Commissioner Durr, who 


dissented here, was not a member of the commission at the time of 
the Texas decisions. 


Strict Enforcement 


In re Application of Georgia School of Technology (WGST), for 
Renewal decided in 1943,°* it appeared that the licensee had entered 
into a contract with the Southern Broadcasting Company to operate 
the station under the general supervision of the licensee as to policy. 
The contract had been in effect for several years and the commis- 
sion had knowledge of and had consented to it. However, in actual 
practice the licensee had ceased to exercise any control over the sta- 
tion. It could not even get information regarding the operation of 
the station, and did not have access to the books of the operating 
company. 

The commission held the licensee had failed to assume its responsi- 
bilities, due in some degree to misunderstanding and lack of knowl- 
edge rather than bad faith. It decided the license could not be renewed, 
however, under the existing conditions. In view of the public need 
for the station, the commission said it would renew the license when 
the licensee showed it was in a position to assume and discharge the 
responsibilities of a licensee. A temporary ninety-day license was 
granted during which time the school was required to resume actual 
operation of the station. 


69 F.C. C.a 
#10 F.C. C. ito (943). 
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Perhaps the case involving a violation of Section 312(a) which 
had provoked the most attention was, Jn re Application of WOKO, 
Incorporated, Albany, New York, For Renewal of License.** The 
proceedings arose upon application of the licensee for renewal of 
license. The commission found that 24% of the capital stock of the 
licensee corporation had been transferred to a vice president of a 
chain broadcasting corporation in exchange for certain favors which 
he could do for the station by virtue of his position. The beneficial 
ownership of that stock was concealed to prevent the owner’s asso- 
ciates from knowing of his association with WOKO. In all reports 
to the commission throughout this twelve year period false statements 
were made regarding the ownership of that stock. However, during 
this period, the station had prospered and rendered outstanding serv- 
ice to the City of Albany. The program service had not suffered 
by the concealments, and there was no indication that the commis- 
sion would have, in any instance, acted differently if the truth had 
been reported. 

In its conclusion the commission said, “The applicant cannot deal 
with the Commission at arm’s length, and the ‘morals of the market- 
place’ cannot be a standard of candor under the Communications Act 
of 1934.” * The renewal was denied on the ground that the applicant 
could not be entrusted with the responsibilities of a licensee. 

The United States Court of Appeals for the District of Columbia, 
Chief Justice Groner dissenting, reversed the commission on the 
ground that it had been arbitrary in refusing to renew the license. 
The court said the commission could not refuse to issue a renewal 
license because of misstatements of a licensee unless those misstate- 
ments were of such moment as to outweigh all other considerations. 
It was further stated that where a station has been constructed at a 
considerable expense to the licensee and has been operated to the 
satisfaction of the listeners, it is usually in the public interest for the 
station to continue in operation and its license cannot be revoked 
without compelling reasons bearing on public interest, or affecting 
public necessity or convenience. On a writ of certiorari to the United 
States Court of Appeals for the District of Columbia, the Supreme 
Court of the United States reversed the court below.”° 

The Supreme Court held that it made no difference that the facts 
concealed were not material because the fact of concealment might 
be more significant than the facts concealed. Mr. Justice Jackson 


6710 F. C. C. 454 (1945). 

6810 F. C. C. 454, paragraph 6 of conclusions. 
69 80 App. D. C. 333, 153 F. (2d) 623 (1946). 
70 Supra note 2. 
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said there was no question but that the commission could deny a 
license to an applicant who refused to answer questions and that it 
followed logically it could refuse to renew a license where the ques- 
tions had been answered falsely. He asserted that if it is not arbi- 


trary to require information, it is not arbitrary to require that the 
information be correct. 


In answer to the licensee’s contention that this type of deception is 


not uncommon and has not in the past been dealt with so harshly,” 
the court said, 


but the very fact that temporizing and compromising with de- 
ception seemed not to discourage it, may have led the commis- 
sion to the drastic measures here taken to preserve the integrity 
of its own system of reports. The mild measures to others and 
the apparently unannounced change of policy are considerations 
appropriate for the commission in determining whether its action 
in this case is too drastic, but we cannot say that the commission 
is bound by anything that appears before us to deal with all 


cases at all times as it has dealt with some that seem compara- 
ble.”? 


In In re Application of Buffalo Broadcasting Corporation(WKBW ) 
For Renewal,"* the commission refused to renew the license because 
of a contract which it held to be in violation of Section 310(b) and 


other sections of the Act. 

In 1931 the Churchill Tabernacle sold Station WKBW to the Buf- 
falo Broadcasting Corporation with the knowledge and consent of the 
Federal Radio Commission, predecessors to the Federal Communica- 
tions Commission. In the contract of the sale the Tabernacle reserved 
for itself the absolute use of broadcast periods on Sunday from 
6 A.M. to 1:30 P.M., from 7 P.M. to 10 P. M., and again from 
11 P.M., Sunday to 6 A.M. on Monday for the broadcasting of 


religious programs. The contract was to be in effect until the year 
2027. 


™1 The appellee cited the Navarro case supra note 40 in support of this con- 
tention. 

7267 Sup. Ct. at p 215 (1946). Since April 24, 1945, WOKO has been oper- 
ating on temporary authorizations. Subsequent to final litigation, the stock be- 
longing to the vice-president of CBS was purchased by the other stockholders, 
and the stock of Harold B. Smith, who had committed the deception, was sur- 
rendered for non-voting stock. Smith also resigned as a director and was em- 
ployed as manager of the station. Application for approval of this arrangement 
and renewal of license was denied in a decision released on April 9, 1947. There 
was an indication in a concurring opinion of Commissioner Jett that the com- 
mission might favorably consider an application by the innocent parties for a 
construction permit for a new station to utilize the same facilities. F.C. C 
Docket #6486. In another decision issued the same date regarding an applica- 
tion for WOKO’s facilities, the commission said it would accept applications 
until June 1, 1947. F.C. a Docket #7173. 

311 F. C. C. —— (1945). 
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The Federal Communications Commission replaced the Federal 
Radio Commission in 1934 and renewed the license of Station WKBW 
every three years thereafter until 1941. It is not clear from the 
record whether or not the commission was aware at the time of these 
renewals that the contract was in existence or of its terms. In 1941, 
a hearing was scheduled to determine whether the contract constituted 
a violation of the Act. The Churchill Tabernacle was permitted to 
intervene in the hearings in 1943 and subsequently a decision was 
issued denying the renewal application because the contract was said 
to violate several sections of the Act including 310(b). The commis- 
sion was of the opinion that 310(b) was violated by transferring abso- 
lute control of the station for certain hours each week. This would 
be analagous to the time broker cases ** which were held to be viola- 
tions, if the transfer was without the knowledge and consent of the 
commission. If this contract was unknown to the commission, there 
was obviously a continuing violation consisting of the assignment of 
control of the frequency for several hours each week. 

The United States Court of Appeals for the District of Columbia 
affirmed the decision denying a renewal of the license on the ground 
that portions of the contract constituted a violation of that portion of 
the Act which precludes private ownership of a license and the cre- 
ation of interest in a frequency beyond the license period. The court 


did not clearly either affirm or overrule the commission’s finding with 
regard to Section 310(b). 


Res Judicata 


It is important to remember in dealing with the Federal Communi- 
cations Commission that the judicial doctrine of res judicata does not 
apply to the decisions of the commission, and what they approve 
today they may not approve tomorrow. In the words of the Restate- 
ment of the Law of Judgments: 


These tribunals are created by statutes, and the question 
whether the decisions of a particular tribunal are binding in sub- 
sequent controversies depends upon the character of the tribunal 
and the nature of its procedure and the construction of the statute 
creating the tribunal and conferring powers upon it.”® 


Section 604(a)** of the Act expressly provides that orders of the 
Federal Radio Commission shall remain in effect only until modified 
or terminated by the Federal Communications Commission, thus in- 
dicating that the intent of Congress was not to bind the Federal Com- 


1 Supra note 20. 
75 American Law Inst., Restatement of the Law of Judgments, p. 2 (1942). 
76 48 Stat. 1103 (1934), 47 U. S. C. §604(a) (1940). 
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munications Commission by the acts of its predecessor. Section 
307(d)*" of the Act provides that each renewal of a broadcast license 
by the commission is an independent proceeding in which it is re- 
quired to apply the same considerations and practice in making a 
decision that it used in granting the original license. It would, there- 
fore, seem that Congress did not intend the commission to be bound 
by its own past actions in deciding current problems. It has been 
frequently held that no vested interests are created by the grant of a 
broadcast license and a renewal may be denied or a license may be 
modified to serve the public interest. 

In Federal Communications Commission v. Pottsville Broacasting 
Co., the court said: 


Underlying the whole law is recognition of the rapidly fluc- 
tuating factors characteristic of the evolution of broadcasting and 
of the corresponding requirement that the administrative process 
possess sufficient flexibility to adjust itself to these factors. Thus, 
it is highly significant that although investment in broadcasting 
stations may be large, a license may not be issued for more than 
three years; and in deciding whether to renew the license, just 
as in deciding whether to issue it in the first place, the commis- 
sion must judge by the standard of “public convenience, interest, 
or necessity.” 7 


If any doubt remained as to whether res judicata applied to the 
commission, it was dispelled by the recent case of Churchill Taber- 
nacle v. Federal Communications Commission,”® in which the court 
said it was well settled doctrine that res judicata and equitable estop- 
pel do not apply to administrative tribunals because they are in that 
respect sui generis. 

The commission’s position in this respect is not unique for the 
courts have refused in many cases to apply this doctrine to other 
administrative agencies. In Wallace Corporation v. National Labor 
Relations Board,®® the Court held that even though the National 
Labor Relations Board had previously certified a union, it was not 
barred from finding the union was dominated by the company. The 
Court said, “We cannot, by incorporating the judicial concept of 
estoppel into its procedure, render the Board powerless to prevent 
an obvious frustration of the Act’s purposes.” *t There were similar 
holdings in National Labor Relations Board v. Baltimore Transit 


7748 Srat. 1084 (1934), 47 U. S. C. §307(d) (1940). 

78 309 U. S. 134, 138; 60 Sup. Ct. 434, 84 L. ed. 656 (1940). 
79 Supra note 3. 

80 323 U. S. 248, 65 Sup. Ct. 238, 89 L. ed. 216 (1944). 

81 Jd, at p. 253. 
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Co.,°* and National Labor Relations Board v. Laister-Kauffmann 
Aircraft Corp.** In Brougham v. Blanton Manufacturing Company ** 
the Court held that under the Meat Inspection Act the Secretary of 
Agriculture could withdraw his approval of a trade-mark upon which 
he had previously passed, because the statute conferred a continuing 
inspection power which was not exhausted by one exercise. 


Conclusion 


In attempting to predict what a court will do in a given case, at- 
torneys consider the actions of the courts in analagous situations, and 
it is only logical that they should attempt to follow the same procedure 
with an administrative tribunal. Indeed, those tribunals themselves 
often cite their own decisions as authority for subsequent decisions, 
but we need only to make a cursory inspection of the decisions of the 
Federal Communications Commission to determine that in situations 
apparently analagous they have arrived at different results. At first 
blush such action would seem arbitrary, but upon closer inspection, 
it appears that if the decisions have been unreasonable, they have for 
the most part been unreasonably lenient. The commission has never 
been overruled on any case involving Sections 310(b) or 312(a). 
Perhaps a reasonable explanation of this unusual record is that due 
to the lenient attitude of the commission, until recent years, there have 
been few unfavorable decisions which could be appealed. 

Though the commission has never stated any change in policy and 
has not explained how the WOKO case, or the Churchill case, in- 


volved violations more flagrant than the Texas or Florida cases, we 
may draw conclusions as to the trend of policy from extraneous cir- 
cumstances. In the early days of the F. C. C. the number of radio 
broadcast stations was comparatively small. In regulating radio 
broadcasting, the commission was charged with the duty of protect- 
ing the public interest, convenience, or necessity.** It seems to have 
regarded a poor station as better than no station at all, and has al- 
ways been reluctant to deprive a community of its only radio broad- 
cast station. During the period from 1934 to 1939, many hearings 
were conducted on applications, for renewal of licenses and many vio- 
lations were found, but the renewals were almost always granted. 
The philosophy at that time seems to have been that if the licensee 
made one mistake or a series of mistakes and was caught, he probably 
would not violate the Act in the future. 

82140 F. (2d) 51 (C. C. A. 4th, 1944), cert. den. 321 U. S. 795, 64 Sup. Ct. 
848, 88 L. ed. 1084 (1944). 

83 144 F. (2d) 9 (C. C. A. 8th, 1944). 


84 249 U. S. 495, 39 Sup. Ct. 363, 63 L. ed. 725 (1919). 
8548 Srat. 1085 (1934), 47 U. S. C. 309 (1940). 
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With the decisions in Jn the Matter of Revocation of Station License 
of Station WSAL,®™ in 1940, and In the Matter of John H. Stenger, 
Jr." in 1941, the commission seemed to be adopting a more strict 
policy. However, if that was the case, it was of short duration be- 
cause the Texas cases which followed soon thereafter gave no indi- 
cation of a harsh attitude. There was, perhaps, more cause to give a 
large degree of consideration to the fact of depriving the public of 
the stations in Texas communities than in Pennsylvania or Maryland. 
In the former there were no other stations nearby. The latter com- 
munities received satisfactory service from other stations. Neverthe- 
less, it is impossible to reconcile these decisions with any consistent 
line of reasoning. While there were minor considerations in favor of 
renewing the licenses in Texas, the commission, in its decision, failed 
completely to meet the arguments of Commissioner Payne, supra. 

The statute sets the limits to which the commission may go in con- 
trol of radio broadcasting, but it may stop at any point short of that 
limit and its discretion alone determines where it will stop. If the 
commission’s actions should be influenced by equitable principles, 
pity, or politics, the result would be the same. 

The WOKO case and the Churchill case seem to indicate a policy 
on the part of the commission to enforce the Act in its strictest sense. 
Certainly it is within the commission’s power to change its policy and 
require strict obedience, and perhaps the time has come when such 
action is to the best interest of the public. 


It is common knowledge that the number of radio broadcast stations 
in the United States has increased tremendously in recent years. The 
war necessitated the training of thousands of experts in the field, and 
there is capital available for almost any profitable enterprise. There 
is, therefore, no reason to believe any community in the United States 
would be long without primary broadcast service if an existing station 
were removed. The commission can now enforce these sections of 
the Act without prejudice to the listening public, and it seems to be 
its present policy to disregard the interest of the station owner who 
does not obey the rules. TiLForD A. JONEs. 


PouiticAL ACTIVITIES OF FEDERAL CIVIL SERVANTS 


The Supreme Court of the United States decided a question of 
widespread significance in its recent adjudication of the case of the 
United Public Workers of America (C.I.O.) v. Mitchell It in- 





86 Supra note 35. 
87 Supra note 26. 
. S. —, 67 Sup. Ct. 556 (1947). 
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volved the extent to which Congress, by appropriate legislation, could 
limit the right of federal employees to engage in political activities. 
Suit was instituted in the District Court ? by twelve individual em- 
ployees of the Federal Government, in the classified Civil Service, 
and by the United Federal Workers of America (C.1.0.) on behalf 
of those of its members who were in the Classified Civil Service, 
against Harry B. Mitchell, Frances Perkins and Arthur S. Flemming 
of the Civil Service Commission to enjoin* the enforcement of the 
second sentence of section 9(a) of the 1939 Hatch Act* and for a 
declaratory judgment that it was repugnant to the Constitution of the 
United States.® 
The pertinent language of the controversial sentence reads as fol- 
lows: 
No officer or employee in the executive branch of the Federal 


Government . . . shall take any active part in political manage- 
ment or in political campaigns.® 


The penalty for breach of this congressional mandate is expressed 
in Section 9(b) of the Act which provides: 


Any person violating the provisions of this section shall be 
immediately removed from the position or office held by him, 
and thereafter no part of the funds appropriated by any Act of 
Congress for such position or office shall be used to pay the com- 
pensation of such person.” 


The Civil Service Commission, the agency responsible for enforc- 
ing the Hatch Act with respect to federal workers in the classified 
Civil Service, made manifest its intention to dismiss all those subject 
to the second sentence of Section 9(a) who failed to comply with its 
terms.® 

Of the twelve individuals who brought the action, only one, George 
P. Poole, had committed any infractions of the Act. However, all 
wished to disobey the provision. The District Court decided that 
each did have a sufficient interest in his claimed right of engaging in 
political activities to enable him to maintain this action. The District 
Court upheld the constitutionality of the questioned provision, dis- 


2 United Federal Workers of America (C.I.0.) v. Mitchell, 56 F. Supp. 621 
(1944). After the District Court of the United States for the District of Co- 
lumbia rendered its decision, appeal was taken directly to the Supreme Court. 

350 Srat. 752 (1937), 28 U. S. C. §380(a) (1940). 

453 Srat. 1148 (1939), as amended by 54 Srar. 767 (1940), 56 Srar. 181 
(1942), 18 U. S. C. §6lh(a) (1940). 

548 Srar. 955 (1934), 28 U. S. C. § 400 (1940). 

i Strat. 1148 (1939), 18 U. S. C. §61h(b) (1940). 

7 [bid. 

8 Political Assessments of Federal Officeholders and Employees, Civil Service 
Commission Form 1236 (1942). This publication also enumerates specific ac- 
tivities prohibited in accordance with the Act. 
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missed the complaint and granted summary judgment to the defend- 
ants.® 

The Supreme Court, decided that only Poole, a roller at the United 
States Mint, had presented by his complaint and affidavit,’° appro- 
priate matters for judicial determination. It was admitted by the 
defendants that Poole’s political activity had resulted in a proposed 
order for his dismissal.‘ Thus he alone was confronted with an 
immediate threat of removal.** However, the court in a four to three 
decision,’* speaking through Mr. Justice Reed, affirmed the District 
Court’s decision as to the constitutionality of the second sentence of 
Section 9(a) of the Hatch Act. 


Historical Precedents 


The second sentence of Section 9(a) does not represent a wholly 
novel element in the law. Evidence exists of the concern of Ameri- 
can Presidents in the past with shielding the Civil Service from pos- 
sible deleterious effects of certain types of partisan political activity 
of government employees. President Jefferson directed issuance of 
an executive order in 1801 stating: 


The President of the United States has seen with dissatisfac- 
tion officers of the General Government taking on various occa- 
sions active parts in elections of the public functionaries, whether 
of the General or of the State Governments . . . it is deemed 
improper for officers depending on the Executive of the Union 
to attempt to control or influence the free exercise of the elective 
right.** 


9 Supra note 2 at p. 627. 

10 “Tn the 28th Ward, 7th Division in the city of Philadelphia I am and have 
been a Ward Executive Committeeman. In that position I have on many occa- 
sions taken an active part in political management and political campaigns. . . . 
I have circulated campaign literature, placed banners and posters in public places, 
distributed leaflets, assisted in organizing political rallies and assemblies. . . .” 
Supra note 1, 67 Sup. Ct. at p. 565, court footnote 23. 

11 Pursuant to the stipulation of the parties, the District Court ordered the 
commission not to dismiss Poole, so long as, and upon condition that he would 
not continue to engage in any of the proscribed activities, pending disposition of 
the appeal, 

12 No case for declaratory relief was presented by the other employees. Ala- 
bama State Federation of Labor v. McAdory, 325 U. S. 450, 65 Sup. Ct. 1384, 
89 L. ed. 1725 (1945) is authority for the proposition that the Supreme Court 
will not decide abstract, hypothetical constitutional questions in advance. Cf. 
Etna Life Ins. Co. v. Haworth, 300 U. S. 227, 57 Sup. Ct. 461, 81 L. ed. 617 
(1937) where an action for declaratory relief was entertained. 

18 Four separate opinions were written. Chief Justice Vinson and Justice 
Roberts concurred in the majority opinion written by Justice Reed. Justice 
Frankfurter wrote an individual concurring opinion. Justices Black and Doug- 
las wrote separate dissenting opinions. Justice Rutledge concurred with Black’s 
dissent as to Poole, but felt that the controversy as to the other appellants was 
not appropriate for a declaratory judgment. Justices Murphy and Jackson took 
no part in the consideration of the case, 

1486 Cong. Rec. 2433-2434 (1940); 10 Richardson, MrEssacEs AND PAPERS 
OF THE PRESIDENTS (1899) pp. 98-99. 
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Executive concern for an impartial civil service was further evi- 
denced in 1841 ** and in 1877.1* 

Later, Congress passed the Civil Service Act of 1883 which for- 
bade specified conduct pertaining to political contributions by govern- 
ment employees. It also interdicted the use of official authority, by 
government employees, to coerce the political action of any person. 
The Act directed the civil service commissioners to assist the Chief 
Executive in the promulgation of effectual rules.‘* The original Civil 
Service Rules which were issued forthwith were couched in the lan- 
guage of the 1883 Act. However, in 1907, President Theodore 
Roosevelt revised Civil Service Rule I, enlarging its scope. Rule I 
then provided that: 


Persons who, by the provisions of these rules are in the com- 
petitive classified service, while retaining the right to vote as they 
please and to express privately their opinions on all political sub- 
jects, shall take no active part in political management or in po- 
litical campaigns.** 


The second sentence of Section 9(a) of the Hatch Act is quite 
similar to this rule.** It is to be noted that Rule I confined the ex- 
pression of opinion on political subjects to such as might occur “pri- 
vately.” The Hatch Act and the present Rule permit such expres- 
sions without limitation so long as it does not constitute taking an 
active part in political campaigns. 

These historical factors indicate that the challenged sentence is not 
the first indication of the government’s concern for the possible harm- 
ful effects of political activity by its employees.”° It is of particular 
import that prior to the Hatch Act, there was no legislative attempt, 
applicable to virtually all federal workers, to deprive them of their 
jobs if they were engaged in political activities.2* Inasmuch as the 
constitutionality of the restrictions embodied in Civil Service Rule I 


15 4 Richardson, Jd. 52. 

167 Id. 450-451. See Merriam, Public Personnel Problems (1938); Mosher 
and Kingsley, Public Personnel Administration (1936); White, Civil Service in 
the Modern State (1938). These authors discuss the principle of required po- 
litical neutrality for public servants. 

1722 Strat. 403 (1883), 5 U. S. C. $633 (1940). 

18 Swpra note 1, 67 Sup. Ct. at p. 559, court footnote 4. 

19§ 15 of the Hatch Act declares that the specific activities theretofore pro- 
hibited by the civil service rules to employees in the classified civil service shall 
be prohibited to the employees covered by the Act. 54 Star. 771 (1940), 18 
U. S. C. §$6la (1940). 

20 Fish, Tue Crvm, Servick AND THE PatronaGe (1904). Herein, the back- 
ground of the Civil Service Act of 1883 is discussed. 

21 Chen, THe Doctrine oF Civm, Service NEuTRALITY IN Party CoNnFLicts 
IN THE Untrep States anp Great Britain (1937) pp. 69-70. 





EDITORIAL NOTES 447 


was never in issue before the Supreme Court,”* this case presents the 
first judicial determination of the validity of such legislation. 


Judicial Precedents 


Mr. Justice Reed, writing for the majority, found judicial prece- 
dent in support of the conclusions arrived at by the court. He felt 
that prohibitions against certain types of political activity had been 
upheld in cases involving incidents similar to those under examination 
here. The “leading case,” Ex parte Curtis,“ was considered in de- 
tail, United States v. Wurzbach*™ slightly, and United States v. 
Thayer ** was referred to for purposes of comparison. Let us ex- 
amine the extent to which these cases are distinguishable from the 
present decision. 

In Ex parte Curtis, the Supreme Court upheld the right of Con- 
gress to provide for the punishment of infractors of a statute ** that 
prohibited all executive officers or employees of the United States 
who were not appointed by the President, with the advice and consent 
of the Senate, from requesting, giving to, or receiving from any other 
officer or employee of the government, any money or property, or 
other thing of value for political purposes on penalty of discharge 
and criminal punishment.”* Analysis of the decision reveals the fact 
that Ex parte Curtis was confined to a specific statute, narrowly 
drawn to penalize a precise and exact evil. Speaking for the court, 
Chief Justice Waite stated: 


The act is not one to prohibit all contributions of money or 
property by the designated officers and employees of the United 
States for political purposes. Neither does it prohibit them alto- 
gether from receiving or soliciting money or property for such 
purposes. It simply forbids their receiving from or giving to 
each other. Beyond this no restrictions are placed on any of 
their political privileges.** 


Chief Justice Waite indicated that the statute did not aim at inter- 
fering with the legitimate exercise of the rights of those in office to 


22 Supra note 1, 67 Sup. Ct. at p. 575. 

28106 U. S. 371, 1 Sup. Ct. 381, 27 L. ed. 232 (1882). 

24 280 U. S. 396, 50 Sup. Ct. 167, 74 L. ed. 508 (1930). 
25 209 U.S. 39, 28 Sup. Ct. 426, 52 L. ed. 673 (1908). 

26 Ex parte Curtis, supra note 23, 106 U. S. at p. 371. 


27 Even as to this narrowly drawn statute, there was a vigorous dissent by 
Justice Bradley, who asserted: “The whole thing seems to me absurd. Neither 
men’s mouths nor their purses can be constitutionally tied up in that way.” 
Id. at p. 377. 


28 Id. at pp. 371-2. 
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attempt to keep the party to which they belonged in power. He 
stated : 
The apparent end of Congress will be accomplished if it pre- 


vents those in power from requiring help for such purposes as a 
condition to continued employment.” 


In United States v. Wurzbach, the defendant was indicted under 
the Federal Corrupt Practices Act of 1925 *° on charges that, while 
a representative of Congress he received and was concerned in re- 
ceiving specified sums of money from named officers and employees 
of the United States for the political purpose of promoting his nomi- 
nation. The Act which prohibited such conduct was held not to be 
an unconstitutional interference with his political rights. 

In United States v. Thayer, the statutory provision involved was 
narrowly drawn and limited to certain specific malpractices.* This 
fact was recognized by both litigants inasmuch as the constitutional 
power of Congress was not in dispute.*? The only issue was whether 
or not defendant’s conduct in writing a letter soliciting funds for po- 
litical purposes to a government worker addressed to him at his office 
was embraced by a provision in the Civil Service Act of 1883. 

It is submitted that the cumulative effect of the judicial precedents 
cited by Mr. Justice Reed is not persuasive since they are restricted 
in their scope to the right of employees of the federal government to 
collect money from other fellow employees for political purposes.** 


Judicial Review 
A significant ramification of this case concerns the extent to which 
the Supreme Court will inquire into the reasonableness of Acts of 


29 Jd, at p. 375. 


80 43 Srat. 1053 (1925), 18 U. S. C. §208 (1940). §312 of the Act pro- 
vided “It is unlawful for any Senator or Representative in, or Delegate or Resi- 
dent Commissioner to, Congress, or any candidate for, or individual elected as, 
Senator, Representative, Delegate or Resident Commissioner, or any officer or 
employee of the United States, or any person receiving any salary or compen- 
sation for services from money derived from the Treasury of the United States, 
to directly or indirectly solicit, receive, or be in any manner concerned in so- 
liciting or receiving, any assessment, subscription, or contribution for any po- 
litical purpose whatever, from any other such officer, employee or person.” 

3122 Srat. 407 (1883), 18 U. S. C. §209 (1940) “No person shall, in any 
room or building occupied in the discharge of official duties by any officer or 
employee of the United States mentioned in this act, or in any navy-yard, fort, 
or arsenal, solicit in any manner whatever, or receive any contribution of money 
or any other thing of value for any political purpose whatever.” 

82 Supra note 25, 209 U. S. at p. 42. 

88 Congress has often recognized that it may legislate with respect to possible 
coercion in soliciting funds. 14 Strat. 492 (1867); 34 U. S. C. §510 (1940) 
concerns coercion of federal employees by superiors; 22 Srar. 407 (1883); 
18 U. S. C. § 208 (1940) in re coercion of federal employees by other employees. 
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Congress. Mr. Justice Reed posed the problem confronting the court 
of balancing 


the extent of the guarantees of freedom against a congressional 
enactment to protect a democratic society against the supposed 


evil of political partisanship by classified employees of govern- 
ment.** 


In balancing these two factors, great weight was accorded congres- 
sional judgment. 


Throughout the decision are interspersed such statements as “Con- 


gress is not politically naive . . .” ** and “Congress may reasonably 
desire. . . .”** and “Congress may have concluded. . . .”** and 
“Congress may have thought. . . .” ** Also, it is stated that: 


For regulation of employees it is not necessary that the act 
regulated be anything more than an act reasonably deemed by 
Congress to interfere with the efficiency of the public service.** 


Thus it is clear that the court determined that the challenged pro- 
vision was valid by finding that the political neutrality of government 
employees is a permissible legislative end, and that the question of 
the means to be used to obtain this end is one for Congress, and not 
for the court to decide. 

It is submitted that the right to engage in political activities is 
clearly within the ambit of the fundamental rights guaranteed by the 
First Amendment.*® Where such rights have been in issue the courts 
have engaged in stringent investigation of the grounds which profess 
to justify their curtailment.* In West Virginia v. Barnette,** the 
Supreme Court said: 


The right of a State to regulate, for example, a public utility 
may well include, so far as the due process test is concerned, 
power to impose all of the restrictions which a legislature may 
have a “rational basis” for adopting. But freedoms of speech 


34 Supra note 1, 67 Sup. Ct. at p. 567. 

35 Jd. at. p. 569. 

36 [bid. 

87 Jd. at p. 570. 

38 [bid. 

389 Ibid. 

40 “Congress shall make no law .. . abridging the freedom of speech, or of 
the press, or the right of the people peaceably to assemble, and to petition the 
government for a redress of grievances.” 

41 Thornhill v. State of Alabama, 310 U. S. 88, 60 Sup. Ct. 736, 84 L. ed. 1093 
(1940) decided that the courts should appraise the substantiality of the reasons 
advanced in support of a statute which prohibited peaceful means used in a labor 
dispute to publicize the facts of the dispute. 

42 West Va. State Bd. of Edu. v. Barnette, 319 U. S. 624, 63 Sup. Ct. 1178, 
87 L. ed. 1628 (1943), held that requiring public school pupils to salute the flag 
under penalty of expulsion transcended constitutional liberties. 
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and of press, of assembly, and of worship may not be infringed 
on such slender grounds.** 


In Schneider v. State of New Jersey,** Mr. Justice Roberts stated: 


Mere legislative preferences or beliefs respecting matters of 
public convenience may well support regulation directed at other 
personal activities, but be insufficient to justify such as diminishes 
the exercise of rights so vital to the maintenance of democratic 
institutions. And so, as cases arise, the delicate and difficult task 
falls upon the courts to weigh the circumstances and to appraise 
the substantiality of the reasons advanced in support of the regu- 
lation of the free enjoyment of the rights.*® 


Where a case clearly presents a substantial claim of the right of 
free discussion, that right is to be guarded by the Court with a jealous 
eye.** However, rights secured by the Constitution do not confer on 
individuals a right to speak or publish, without responsibility, what- 
ever one may choose.*’ Nor if an unrestricted license granted giving 
immunity for every possible use of language.** Thus, utterances in 
a context of violence may become instruments of force rather than 
reason and were not meant to be sheltered by the Constitution.** 
However, proper use of rights provided in the First Amendment is 
to be distinguished from abuse of those inalienable rights. The tra- 
ditional attitude of the court in cases where proper use of the free- 
doms is concerned was expressed in 1940 by Mr. Justice Reed, who, 
at that time, in a dissenting opinion in the case of Milk Wagon 
Drivers Union of Chicago, Local 753, v. Meadowmoor Dairies, Inc.,°° 
asserted : 


43 319 U. S. at p. 639. 

44 308 U. S. 147, 60 Sup. Ct. 146, 84 L. ed. 155 (1939). A municipal ordi- 
nance, which to prevent littering, prohibits persons in public streets from dis- 
tributing handbills, violates the constitutional right of freedom of speech and of 
the press. Bridges v. California, 314 U. S. 252, 62 Sup. Ct. 190, 86 L. ed. 192 
(1941). The danger of sufficient substantive evils to justify impairment of the 
constitutional right of freedom of speech and press by punishment in contempt 
proceedings for publications concerning judicial activities must be clearly shown. 

45 Schneider v. N. J., supra note 44, 308 U. S. at p. 161. 

46 Herndon v. Lowry, 301 U. S. 242, 258, 57 Sup. Ct. 732, 739, 81 L. ed. 1066 
(1937) held that a state statute which penalized attempts to induce others to 
join in a combined resistance to the lawful authority of the state did! not apply 
to a member of the Communist party engaged in soliciting members and con- 
ducting meetings. 

47 Chaplinsky v. New Hampshire, 315 U. S. 568, 571, 62 Sup. Ct. 766, 86 L. 
ed. 1031 (1942). 

48 Debs v. United States, 249 U. S. 211, 39 Sup. Ct. 252, 63 L. ed. 566 (1919) ; 
Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. ed. 470 (1919) ; 
Patterson v. Colorado, 205 U. S. 454, 27 Sup. Ct. 556, 51 L. ed. 879 (1907). 

49 Milk Wagon Drivers’ Union of Chicago, Local 753 v. Meadowmoor Dairies, 
Inc., 312 U. S. 287, 61 Sup. Ct. 552, 85 L. ed. 836 (1941). An injunction was 
issued against peaceful picketing because of its setting in a background of vio- 
lence. 

50 Ibid. 


id 








EDITORIAL NOTES 451 


This nation relies upon public discussion as one of the indis- 
pensable means to attain correct solutions of problems of social 
welfare. Curtailment of free speech limits this open discussion. 
Our whole history teaches that adjustment of social relations 
through reason is possible while free speech is maintained. This 
Court has the solemn duty of determining when acts of legislation 
or decrees of courts infringe that right guaranteed to all citizens.” 


In regard to the instant case, Mr. Justice Reed asserted that the 
Hatch Act “forbids only the partisan activity of federal personnel 
deemed offensive to efficiency.” °* With this sole limitation, em- 
ployees may continue to contribute to public affairs as before the Act. 
His position essentially is that this is such a slight limitation that if 
Congress believed that the public interest lay in an impartial civil 
service, free from political controls, wherein subordinate employees 
cannot be subjected to political pressures from superiors, the court 
will accept the judgment of Congress. 

Whether or not the limitation is slight or substantial is a subjective 
matter concerning which there are reasonable differences of opinion. 
It is submitted that although public expressions of opinion in such a 
way as not to constitute taking an active part in political affairs are 
permitted, since employees cannot know exactly what expressions 
may be deemed to constitute sufficient political activity as to result in 
their dismissal, any public opinions they express must be at their 
peril.** 

The second sentence of Section 9(a) of the Hatch Act serves to 
deprive federal employees of their civil rights at the exact point where 
they have their deepest meaning, when national political issues are to 
be resolved by the electorate at the polls. By failing to inquire into 
the substantiality of the reasons for the disputed provision in the Act, 
the Court in effect has permitted Congress to be the sole judge of 
limitations it imposes on interests protected by the Bill of Rights. 


Justification 


In evaluating whether or not there is a reasonably substantial basis 
for the questioned provision of the Hatch Act, since a constitutional 
issue under the First Amendment is involved, the test, in the words 


51 312 U.S. at p. 320. 

52 Supra note 1, 67 Sup. Ct. at p. 569 

53 Jd. at p. 573; 84 Cong. Rec. 9630 (1939). Remarks of Congressman Green 
(Fla.) “. . . it is to put in his heart the fear that if he defends his political 
right, defends a principle in which he believes, defends an administration of 
which he is a part, attends a public dinner with the leaders of his party, con- 
tributes five cents for an advertisement for his political party, or engages in any 
kind of political activity, he will be branded as a Federal law violator.” 
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of Mr. Justice Holmes in Schenck v. United States, is whether or not 
the proscribed political activities would: 

create a clear and present danger that they will bring about the 

substantive evils that Congress has a right to prevent.™* 
The substantive evil within the legitimate legislative sphere is the 
evil of a partial Civil Service.** Political activity, per se, is deemed 
an evil only under governments of a totalitarian nature.** Although 
it cannot be disputed that a state has power to shield itself from po- 
tential destruction by incitements to rebellion, the Supreme Court has 
held that this state power is impotent to curtail the right of free ex- 
pression where the speech does not produce a clear and present danger 
of harm to the government. In DeJonge v. State of Oregon™ the 
Supreme Court held invalid a statute under which the defendant was 
charged, convicted and sentenced to imprisonment because he had 
assisted in the conduct of a public meeting sponsored by the Commu- 
nist Party; Chief Justice Hughes stated: 

These rights may be abused by using speech or press or as- 
sembly in order to incite to violence and crime. The people 
through their legislatures may protect themselves against that 
abuse. But the legislative intervention can find constitutional 
justification only by dealing with the abuse. The rights them- 
selves must not be curtailed. 

The government as an employer is limited by the Bill of Rights 
when attaching conditions to employment.®® Inasmuch as the regu- 
latory machinery of modern government encroaches upon the inter- 
ests of various economic and social groups, it has become increasingly 
important that the confidence of the public in fair public administra- 
tion be retained.*° The primary aspect of this problem relates to 
impartiality with respect to administrative actions rather than matters 
of a routine or industrial nature which have no reasonable relation 
to the economic and social factors involved in public administration. 
As to officers engaged in administrative tasks, it could be said that 
there is a reasonable relation between the means of prohibiting their 
political activities and the legislative end of an impartial civil service. 

54 Schenck v. United States, supra note 48, held that the First Amendment 
was not infringed by the 1917 Espionage Act under which a conviction may be 
had during wartime for a conspiracy which tended to influence persons to ob- 
struct the Selective Draft Act of 1917. 

55 This ground is widely urged by writers on public administration. Field, 
Civ, Service Law (1939); White, GovernMENT CAREER Service (1935). 

56 Kingsley, REPRESENTATIVE Bureaucracy (1944) p. 223. This author sug- 
gests that curtailments of political rights of civil service employees is related to 
trends toward the diminution of civil liberties generally. 

51 299 U. S. 353, 57 Sup. Ct. 255, 81 L. ed. 278 (1937). 

58 209 U. S. at pp. 364-5 


59 United States v. Thayer, supra note 25, 209 U. S. at p. 42. 
60 Kingsley, op. cit. supra note 56 at pp. 221, 280. 
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The Supreme Court has recognized the legitimacy of protecting regu- 
latory agencies from political pressures.“* Political activity engaged 
in by permanent administrative civil servant might reasonably be 
deemed to constitute a “clear and present danger” to the objective 
in which the public has a great interest—a fair, impartial, politically 
neutral, efficient Civil Service.® 

It is to the credit of the framers of the Hatch Act that they did not 
subject all federal employees to the second sentence of Section 9(a). 
A limited number of specified policy-determining officers who are 
identified politically with the controlling administration are ex- 
empted.** It was recognized that it was essential that these positions 
be filled by men who reflected the expressed wishes of the electorate, 
rather than by men who remain impartial.** These temporary public 
officials were not meant to be included within the scope of a perma- 
nent impartial civil service. 

However, the great bulk of federal employees in the classified 
Civil Service are routine clerical, custodial or industrial workers such 
as typists, maintenance men and the various categories of personnel 
employed in Government operated plants at navy yards, arsenals and 
the Government Printing Office. They are not in positions which 
involve disposition of private interests or policy formulation or po- 
sitions of direct contact with the public. The public interest in their 
impartiality is no greater than the public interest in similarly em- 
ployed non-government workers.® Poole is as far removed, in his 
capacity as a roller at the Mint, from the functioning of the admin- 


61 Humphrey’s Executor v. United States, 295 U. S. 602, 55 Sup. Ct. 869, 
79 L. ed. 1611 (1935) held that no unconstitutional limitation upon the powers of 
the President is imposed by the provisions of the Federal Trade Commission 
Act which restricts his power to remove a member of the commission to the 
specific causes there enumerated. 

62 Justice Douglas’ dissent in the instant case emphasizes that these employees 
give continuity to administration and are the ones upon whom each new admin- 
istration is dependent for the smooth functioning of modern government. Supra 
note 1, 67 Sup. Ct. at p. 580. 

63 The following exemptions are embodied in 9(a) of the Hatch Act, supra 
note 4, “(1) The President and the Vice-President of the United States; 
(2) persons whose compensation is paid from the appropriation for the office of 
the President; (3) heads and assistant heads of the executive departments; 
(4) officers who are appointed by the President, by and with the advice and 
consent of the Senate, and who determine policies to be pursued by the United 
States in its relations with foreign powers or in the Nation-wide administration 
of Federal laws.” 
ase 84 Cong. Rec. 4303, 9601, 9630, 9673 (1939); 88 Cong. Rec. 2432 

\- 

65 Marx, PusLic MANAGEMENT IN THE NEW Democracy (1940) pp. 205-206. 
“Top officialdom has such marked opportunities of shaping policies that its 
political behavior must be so neutral as to raise no question of a divergence of 
point of view between it and the executive officers of government. . . . But 
the average or typical civil servant has no more opportunity in the sphere of 
policy making than does the average citizen. He is entrusted with a function 
ministerial in nature, a routine task almost wholly unaffected by his political 
point of view.” 
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istrative process as a janitor in an adjoining non-government build- 
ing. Therefore, as to this preponderant class of federal employees, 
the imposition of the disputed provision of the Act does not represent 
a reasonable means to the desired end of an impartial Civil Service, 
for their political activity could not result in a “clear and present 
danger” to the legislative objective. Thus there is no warrant for 
depriving them of rights secured by the Constitution. 

The practice of the British Civil Service is not as sweeping in its 
scope as our practice.®* A line of demarcation is drawn between those 
who participate in the formulation of policy and those who do not. 
A custom prevails whereby Civil Service employees are expected to 
maintain a modicum of “reserve” concerning political affairs. How- 
ever, there is no general restriction such as that embodied in the 
Hatch Act. The British practice is quite properly cognizant of the 
fact that the effect upon the desideratum, an impartial civil service, is 
quite different in the case of administrative workers than in the case 
of routine and industrial workers. In so far as the second sentence 
of Section 9(a) of the Hatch Act provides for the political steriliza- 
tion of non-administrative personnel, it comes into direct conflict with 
the First Amendment. 

The classification of administrative and non-administrative per- 
sonnel is a matter of administrative discretion which can perhaps best 
be accomplished by appropriate regulations within each government 
unit. Although it may be difficult to draw a precise line between em- 
ployees whose political activity may endanger an impartial civil serv- 
ice and those whose activity would not do so, where some line can be 
drawn, the fact that there are impediments to doing it precisely does 
not excuse the effort. 


Conclusions 


The decision in this case indicates the hesitancy of the Supreme 
Court to weigh the substantiality of the reasons for congressional en- 
actments aimed at regulating the Federal Civil Service. This is es- 
pecially significant inasmuch as rights within the ambit of the First 
Amendment were involved. The right to express oneself on political 
questions is an exercise of a function which is a fundamental prerequi- 
site to the effective exercise of the right to discuss any other subject. 
This decision weakens the “clear and present danger” test as applied 
by the Supreme Court on previous occasions. The controversial pro- 


66 Kingsley, op. cit. supra note 56, Finer, THe British Crvi, Service (1937) 
pp. 203-204. Finer, of the London School of Economics and Political Science, 
discusses British custom in re political neutrality. 


87 Supra note 1, 67 Sup. Ct. at p. 580; Report, Committee on Parliamentary, 
etc., Candidature of Crown Servants (1925) pp. 8, 12, 13, 32. 
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vision of the Hatch Act, when applied to non-administrative personnel 
employed by the Federal Government does not constitute a “clear and 
present danger” to any legitimate legislative end. Mr. Justice Doug- 
las in his dissenting opinion strikes a discordant note, worthy of grave 
and solemn thought when he posed this question. 

“If at some future time it should come to pass in this country, as 
it has in England, that a broad policy of state ownership of basic in- 
dustries is inaugurated, does this decision mean that all of the hun- 
dreds of thousands of industrial workers affected could be debarred 
from the normal political activity which is one of our valued tra- 
ditions ?”’ * 

WILLIAM W. KRAMER. 


FEDERAL REGULATION OF LOBBYISTS 


On August 2, 1946 the much discussed “Legislative Reorganization 
Act” ? was approved.’ This Act has caused much discussion in Wash- 
ington and other parts of the country. The part that has attracted 
most attention has been that part of the Act calling for reorganiza- 
ion of Congress.* Less talked about, but equally important, is that 
part of the Act calling for registration of lobbyists.* Title III of 
this Act is authorized to be cited as “Federal Regulation of Lobbying 
Act.” * In passing Title III of this Act, Congress has seen fit to 
attempt to regulate lobbying. This is the first time Congress has 
passed a bill regulating lobbying although it has been often discussed. 
In 1925 Congress did see fit to pass the Federal Corrupt Practices 
Act.5 The Federal Corrupt Practices Act would affect lobbyists very 
little, if at all, as the Act deals with Congress and Congressional 
elections. Title III of the Legislative Reorganization Act does not 
apply to any practices or activities regulated or forbidden by the 
Federal Corrupt Practices Act. 


Summary of the Provisions of the Act 


Title III is applicable to any person who by himself, or any agent 
or employee or other person in any manner, solicits, collects, or re- 


68 Supra note 1, 67 Sup. Ct. at p. 581; Schmidt, Why Plan for the Postwar 
Period? (1943) p. 10. In this Chamber of Commerce bulletin the query is 
aptly phrased, “The national government passed the Hatch Act, restricting sub- 
stantially the liberties of public employees. One may ask legitimately, ‘Suppose 
we were all government employees, would we all be deprived of our political 
liberties?’ ” 

160 Stat. 812 (1946), Pub. L. No. 601, 79th Cong., 2d Sess. (1946). 

2 Supra note 1. 

360 Stat. 839 (1946). 

4 Supra note 3. 

543 Stat. 1070 (1925), 2 U. S. C. §241 (1940). 
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ceives money or any other thing of value to be used principally to 
aid, or the principal purpose of which person is to aid, in the ac- 
complishment of any of the following purposes: 


(a) The passage or defeat of any legislation by the Congress 
of the United States. 


(b) To influence, directly or indirectly, the passage or defeat 
of any legislation by the Congress of the United States.* 


The title also provides that every person who solicits or receives a 
contribution to any organization or fund for the purpose above cited 
shall keep a detailed and exact account of: 


(1) all contributions of any amount or of any value whatsoever ; 

(2) the name and address of every person making any such 
contribution of $500 or more and the date thereof; 

(3) all expenditures made by or on behalf of such organization 
or fund; and 

(4) the name and address of every person to whom any such ex- 
penditure is made and the date thereof. 


Also it is “the duty of such person to obtain and keep a receipted 
bill, stating the particulars for every expenditure of such funds ex- 
ceeding $10 in amount, and to preserve all receipted bills and ac- 
counts required to be kept by this section for a period of at least 
two years from the date of the filing of the statement containing said 
items.”* Receipts for all contributions of $500 or more for any of 
the purposes above cited shall be rendered to the person or organiza- 
tion making the contribution.® 

Anybody receiving any contributions or expending any money for 
the purposes set forth above is required to file with the clerk of 
the House of Representatives between the first and tenth day of 
each calendar quarter a statement containing complete data as of 
the day next proceeding the date of filing. The data required are 
the following: 


(1) the name and address of each person who has made a 
contribution of $500 or more not mentioned in the report 
required under section 303; except that the first report filed 
pursuant to the title shall contain the name and address of 
each person who has made any contribution of $500 or 
more to such person since the effective date of the title. 

(2) the total sum of the contributions made to or for such per- 
son during the calendar year and not stated under para- 
graph (1) ; 

(3) the total sum of all contributions made to or for such per- 
son during the calendar year; 

660 Strat. 841 (1946). 


760 Srar. 840 (1946). 
8 Supra note 7. 
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(4) the name and address of each person to whom an expendi- 
ture in one or more items of the aggregate amount or value, 
within the calendar year, of $10 or more has been made 
by or on behalf of such person, and the amount, date, and 
purpose of such expenditure; 

(5) the total sum of all expenditures made by or on behalf of 
such person during the calendar year and not stated under 
paragraph (4); 

(6) the total sum of expenditures made by or on behalf of such 
person during the calendar year. 


The statements required by the above paragraphs shall be 
cumulative during the calendar year to which they relate, 
but where there has been no change in an item reported 
in a previous statement only the amount need be carried 
forward.® 


Every person engaging himself for pay or for any consideration 
for the purposes of attempting to influence the passage or de- 
feat of any legislation by the Congress of the United States shall, 
before doing anything in furtherance of such object, register with the 
clerk of the House of Representatives and the Secretary of the Senate 
and shall give to those officers in writing and under oath, his name 
and business, the name and address of the person by whom he is 
employed and in whose interest he appears or works, the duration 
of such employment, how much he is paid and is to receive, by whom 
he is paid or is to be paid, how much he is to be paid for expenses, 
and what expenses are to be included. Each such person so register- 
ing shall, between the first and tenth day of each calendar quarter, 
so long as his activity continues, file with the Clerk and Secretary 
a detailed report under oath of all money received and expended by 
him during the preceeding calendar quarter in carrying on his work; 
to whom paid; for what purposes; and the names of any papers, 
periodicals, magazines, or other publications in which he has caused 
to be published any articles or editorials; and the proposed legisla- 
tion he is employed to support or oppose. The provisions of this 
section shall not apply to any person who merely appears before a 
committee of the Congress of the United States in support of or in 
opposition to legislation; nor to any public official acting in his 
official capacity; nor in the case of any newspaper or other regularly 
published periodical (including any individual who owns, publishes, 
or is employed by any such newspaper or periodical) which in the 
ordinary course of business publishes news items, editorials, or other 
comments, or paid advertisements, which directly or indirectly urge 


the passage or defeat of legislation, if such newspaper, periodical, 


® Supra note 7. 
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or individual, engages in no further or other activities in connection 
with the passage or defeat of such legislation, other than to appear 
before a committee of the Congress of the United States in support 
of or in opposition to such legislation. 

All information which is required to be filed under the provisions 
of this section with the Clerk of the House of Representatives and 
the Secretary of the Senate shall be compiled by said Clerk and Sec- 
retary acting jointly, as soon as practicable after the close of the 
calendar quarter with respect to which such information is filed and 
shall be printed in the Congressional Record.’° 

All reports and statements required to be made under the title 
are to be made under oath." 

The title provides that any person who violates any of the pro- 
visions of the title shall upon conviction be guilty of a misdemeanor, 
and shall be punished by a fine of not more than $5,000, or by im- 
prisonment of not more than twelve months, or by both such fine 
and imprisonment.’? 

In addition to these penalties any person convicted of the mis- 
demeanor specified above is prohibited for a period of three years 
from the date of such conviction from attempting to influence, di- 
rectly or indirectly, the passage or defeat of any proposed legislation 
or from appearing before a committee of the Congress in support of 
or in opposition to proposed legislation; and any person who violates 
any provisions of this subsection shall, upon conviction thereof, be 
guilty of a felony, and shall be punished by a fine of not more than 
$10,000 or imprisonment for not more than five years or by both 
such fine and imprisonment."* 


Legislative Background of the Act 


Hearings on the Legislative Reorganization Act were conducted 
from March 13 to June 29, 1945. These hearings were conducted 
pursuant to a concurrent resolution establishing a joint committee 
on the organization of the Congress.* Very little of the hearings 
was devoted to material on lobbyists, but it is interesting to note 
that the material that was devoted to them, discussed lobbying by 
organized groups. Mr. George H. E. Smith, at that time research 
assistant to the Senate minority leader, stated, “passing to the prob- 
lem of pressure groups, I endorse the suggestion that lobbies and 
pressure groups be required, if they are regional and national or- 


1060 Strat. 841 (1946). 

1160 Srar. 842 (1946). 

12 Supra note 11. 

18 Supra note 11. 

14H. Con. Res. 18, 79th Cong. 2d Sess. (1945). 
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ganizations, to register; and that the representatives of such or- 
ganizations be definitely informed that no representation made by 
special interest groups would be acceptable to committees or to 
Congress unless those interest groups certified that a majority or 
two-thirds vote of the membership authorized the representative who 
appears before the committee to state the things that he does to 
the committee.” *° In its report, the committee stated that it recom- 
mended that Congress enact legislation providing for the registration 
of organized groups and their agents who seek to influence legisla- 
tion and that such legislation include quarterly statements of expendi- 
tures made for this purpose.*® Thus it can be seen that the Act as 
passed by Congress goes further than the committee would have had 
it go. It requires not only organized groups to register but anyone 
who attempts to influence legislation. 


Definition of Term “Lobbyist” 


Any article or discussion concerning “lobbyist” should contain a 
definition of the term. Therefore, before going further, it seems ap- 
propriate to define the word. The term “lobbyist” has been defined 
to mean one who frequents the lobby or the precincts of a legislature 
or other deliberative assembly with the purpose of influencing the 
views of its members.’7 In Burke v. Wood, the court said, “ “To 
lobby’ is to solicit members of a legislative body, whether in the 
lobby or elsewhere, with the purpose to influence their votes. Web- 
ster’s Dict:; Worcester’s Dict.; Century Dict. tit. ‘Lobby-Lobbyist.’ 
‘To lobby’ is for a person not belonging to the Legislature to address 
or solicit members of the Legislative body, in the lobby or elsewhere 
away from the house, with a view to influencing their votes.”?® In 
Le Tourneux v. Gillis,® the court said, “The term ‘lobbying’ has a 
well-defined meaning in this country, and signifies to address or 
solicit members of a legislative body, in the lobby or elsewhere, with 
the purpose of influencing their votes.” 7° In Chippewa Valley and 
S. Ry. Co. v. Chicago, St. P., M. and O. Ry. Co.,”* the court said, 
“A lawyer, engaged in the business of drawing petitions and bills, 
collecting and presenting evidence and facts by argument or other- 
wise, before committees or the legislature itself, may undoubtedly 


15 Hearings Before The Joint Committee On the Organization of Congress, 
p. 411 (1945). 


16 Report On The Joint Committee On the Organization of Congress, p. 27 
(1945). 


17 Burke v. Wood, 162 Fed. 533 (C. C. A. S. D. Ala., 1908). 
18 Td. at p. 537. 

191 Cal. App. 546, 82 Pac. 627 (1905). 

2082 Pac. at p. 628. 

2175 Wisc. 224, 44 N. W. 17 (1889). 
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contract for compensation for such services. In such cases the at- 
torney openly appears to all as the representative of the interested 
party, and no one is likely to be deceived as to his motives or repre- 
sentative character. But a non-professional, incapable of rendering 
such services, stands in a different attitude. If such a person engages 
to procure or aid in the procuring of the passage of a bill, he neces- 
sarily contracts for lobby services.” 2? From this material it seems 
reasonable to define a “lobbyist” as anyone, besides a lawyer, who 
tries to influence the vote of a member of a legislature either for or 
against a particular piece of legislation. This definition would how- 
ever not seem to apply under the Federal Regulation of Lobbying 
Act. For under the provisions of Section 3087* we do not find 
lawyers listed as an exception. 


Earlier Proposal to Regulate Lobbyists 


While the Federal Regulation of Lobbying Act is the first Act 
passed by Congress to curb or regulate lobbyists it is not the first 
such Act proposed. In 1927 the late Senator Caraway of Arkansas 
proposed a bill to require lobbyists to register.2* This bill passed 
the Senate but was not reported out of the House Judiciary Com- 
mittee. Earlier Congress had investigated lobbying but nothing in 
the way of law came from these investigations.”® 


Legal Background of “Lobbying” Contracts 


For years the courts have refused to enforce contracts calling for 
one to use influence over a legislature in favor of or in opposition 
to any piece of legislation. The court in Marshall v. Baltimore and 
Ohio Railroad Co.,” said all contracts for a contingent compensation 
for obtaining legislation, or to use personal, or any secret, or sinister 
influence on legislators, are void. The court, speaking through Mr. 
Justice Grier, said that public policy and sound morality imperatively 
require that the courts declare such contracts void. In Tool Company 
v. Norris,?" Mr. Justice Field delivered the opinion of the court and 
said, “The principle which determines the invalidity of the agreement 
in question has been asserted in a great variety of cases. It has 
been asserted in cases relating to agreement for compensation to 
procure legislation. These have been uniformly declared invalid, and 
the decisions have not turned upon the question, whether improper 
influences were contemplated or used, but upon the corrupting tend- 

2244 N. W. at p. 24. 

23 Supra note 10. 

24S 1095, 70th Cong. (1928). 

25 Reports of House Committee, H. Rept. 113, 63rd Cong. (1913). 


2616 How. 314, 14 L. ed. 953 (1853). 
272 Wall. 45, 17 L. ed. 868 (1865). 
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ency of the agreements. Legislation should be prompted solely 
from considerations of the public good, and the best means of ad- 
vancing it. What ever tends to divert the attention of legislators 
from their high duties, to mislead their judgments, or to substitute 
other motives for their conduct than the advancement of the public 
interests, must necessarily and directly tend to impair the integrity 
of our political institutions. Agreements for compensation con- 
tingent upon success, suggest the use of sinister and corrupt means 
for the accomplishment of the end desired. The law meets the sug- 
gestion of evil, and strikes down the contract from its inception.” ** 
These cases have been followed in others.”® 


State Regulation of Lobbyists 


A few States have attempted to either regulate or prohibit lobby- 
ing. In 1890, Massachusetts passed an Act regulating lobbying.*® 
In 1926, Georgia passed an Act regulating lobbying.** An Indiana 
statute ** is typical of state regulations. The Indiana statute pro- 
vides as follows: 


Any person, firm, corporation or association, or any officer 
or employee of a corporation or association, acting for or on 
behalf of such corporation or association, who, directly or in- 
directly, employs any person or persons, firm, corporation or 


association to promote, advocate, or oppose in any manner, any 
matter pending, or that might legally come before the general 
assembly or either house thereof, shall, within one (1) week 
from the date of such employment, or within one (1) week 
from the going into effect of this act, furnish, in a signed state- 
ment, to the Secretary of State the following information, to wit: 

1. If an individual, his full name, place of residence, and place 
of business. 

2. If a firm, the correct firm name, place of business, and 
the full name and place of residence of such partner. 

3. If a corporation or association, its name, the location of its 
principal place of business, whether a domestic or foreign corp- 
oration, and the names and places of residence of each of its 
officers. 

4. The nature and kind of their business, occupation or em- 
ployment. 

5. The full name, place of residence and occupation of each 
person, firm, corporation or association employed as legislative 
counsel or agents as hereinafter defined, together with the full 
period of employment of such counsel or agent. 


282 Wall. at pp. 54-5. 

29 Trist v. Child, 21 Wall. 441, 22 L. ed. 623 (1875); Hazelton v. Sheckells, 
202 U. S. 71, 26 Sup. Ct. 567, 50 L. ed. 939 (1906). 

80 Mass. Acts 1890, C.456, Mass. Gen. Laws Set! C.3, §§ 40-41, 44, 46-50. 

81 Ga. Code Ann. (Mitchie 1926) Pen. Code § 32 

82 Indiana Statutes (1933) §§ 34-301 (8108) =. 
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6. The exact subject-matter pending or that might legally 
come before the general assembly, or either house thereof, or 
before any committee thereof, with respect to which such person, 
firm, corporation or association is employed as a legislative 
counsel or agent. 

7. When any change, modification or addition to such employ- 
ment or the subject-matter of the employment is made, the em- 
ployer shall, within one (1) week of such change, modification 
or addition, furnish, in writing, full information regarding the 
same to the Secretary of State. 

8. Every person not residing within the state, and every 
foreign corporation, firm or association, employing legislative 
agents in relation to any legislation pending or proposed in the 
general assembly of the state of Indiana shall be required, as a 
condition precedent to filing the statements required by this 
act, to file with the Secretary of State, within one (1) week after 
the date of such employment, or within one (1) week after the 
going into effect of this act, a bond of a surety company, or a 
bond with sufficient personal security, approved by the Secretary 
of State, in the penal sum of one thousand dollars ($1,000), pay- 
able to the state of Indiana conditioned that such person, firm 
or corporation will make correct reports as required in section 
three (Sec. 34-303) of this act. Actions for forfeiture on such 
bond shall be brought in the name of the state of Indiana, by the 
attorney-general in the circuit court of Marion County, after 
ten (10) days notice to the party negligent. 


Lobbying—Good or Bad? 


Lobbying has provoked much discussion both pro and con. The 
late Senator Caraway from Arkansas once said, “There are no good 
lobbies—I have made up my mind. It is all wrong.” ** On the 
other hand, Bellows once wrote, “The very term ‘lobbying’ is in it- 
self suggestive of sinister methods. . . . . The plain fact is that 
lobbying, properly conducted, is not only a perfectly legitimate ex- 
ercise of a constitutional right, but a direct benefit both to Congress 
and to the country at large. Most important bills involve the con- 
sideration of complex problems, which can be solved only on the 
basis of long practical experience and careful research. The lobbyist 
places at the disposal of Congress the collective experience of those 
whom he represents. That in so doing he is unbiased he would be 
the last to claim. Of course he is biased, but so are all the other 
witnesses, including, be it noted, such representatives of the govern- 
ment itself as may testify. The whole business of Federal law-making 
is, in this respect, remarkably like the functioning of the courts. An 
attorney is not expected to be nonpartisan, and the judge does not 


88 Address before Democratic Women’s Luncheon Club of Philadelphia, Feb. 
10, 1930. 
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condemn him because he brings out the strongest points in favor of 
his client. Rather, the ends of justice are considered as best served 
when both sides are fully and ably represented, when all the evidence 
is clearly set forth, and when judge and jury have the benefit of 
whatever technical guidance the issues in the case may require.” ** 
It is hoped by many people that the Federal Regulation of Lobbying 
Act will do away with that part of lobbying that has brought the 
word into general disrepute. By making people register their financial 
reports on money spent on lobbying and for what it was spent on, 
it is felt that this will tend to discourage any spending of large sums 
to influence or attemp to influence the passage or defeat of a pro- 
posed piece of legislation. If these hopes are realized the word 
lobbying may be able to throw off the dark cloud now associated 
with it. If this Act does this, then Congress may take credit for 
a job well done. RICHARD M., Roserts. 


CONTRIBUTORY INFRINGEMENT SINCE THE MERCOID CASES 


The Mercoid cases’ have resulted in extensive speculation as to 
their possible effect upon future patent rights and upon the scope 
of general protection afforded a patentee. Further, these cases have 
prompted numerous articles which attempt to interpret the language 


and point out exactly what the opinions in the cases do decide.” 

From the aspect of patent law, probably the most important feature 
of the Mercoid cases is their relationship to the doctrine of contribu- 
tory infringement and the question of whether they have completely 
eliminated the doctrine for all practical purposes or whether they have 
simply placed upon this doctrine certain special limitations. In order 
to aid in arriving at a solution to this puzzle, the Federal District 
Court and Circuit Court cases involving problems of contributory 
infringement which have been decided since the Mercoid cases, have 
been noted and are presented in abstract below together with an 
analysis of the situation. 


84“Tn Defense of Lobbying,” Harper’s Magazine, Dec. 1935, p. 96. 

1 Mercoid Corp. v. Mid-Continent Investment Co., et al., 320 U. S. 661, 64 
Sup. Ct. 268, 88 L. ed. 376, 60 U. S. P. Q. 21 (Jan. 3, 1944). 

Mercoid Corp. v. Minneapolis- Honeywell Regulator on 320 U. S. 680, 64 
Sup. Ct. 278, 88 L. ed. 396, 60 U. S. P. Q. 30, (Jan. 3 i). 

4 Wood, The Tangle of Mercoid Case Implications oan 13 Geo. WAsH. 
L. Rev. 61 and the six articles listed at page 62 therein. 

Mathews, Contributory Infringement and The Mercoid Case (1945) 27 J. P 
O. S. 260; Rich., Stuff and Nonsense in the Government’s Mercoid Brief (1945) 
Zt. ¥. O. S. 331. 


Anonymous, Brief for the United States as Amicus Curiae in the Mercoid 
Cases (1945), 27 J. P. O. S. 150. 
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Pertinent Cases 


In Chicago Pneumatic Tool Co. v. Hughes Tool Co.,? the defend- 
ant had originally brought suit against plaintiff in Oklahoma for 
infringement of several patents on oil well drilling apparatus. The 
patents in question covered a combination of elements and the plain- 
tiff was charged with the sale of separate, single elements of the 
combinations, but not with the entire combination. As a result of 
this contributory infringement suit, defendant obtained an injunction, 
and an accounting for profits and damages was ordered. 

The plaintiff brought the present action for declaratory judgment 
to have further proceedings under the Oklahoma case enjoined and 
to obtain treble damages from defendant for violation of the anti- 
trust laws. 

The plaintiff's position was that the Mercoid decisions, which 
were decided subsequently to the decision in the Oklahoma case, 
eliminated the doctrine of contributory infringement from the patent 
law, so that a claim for a combination is not infringed, except by the 
sale of a combination of every single element covered by the claims 
of the patent. 

The court denied plaintiff relief on the basis that it did not feel 
that the doctrine of contributory infringement was totally rejected by 
the Mercoid decisions. Judge Lehey, speaking for the court, went on 
to say: * 

In the interim, as to the case at bar, the conclusion is the 
Supreme Court has not, so far, rejected the doctrine as applied 
to a “straight” contributory infringement suit, where there are 


no licenses or other tie-ins and no evidence of intention to ex- 
tend the grant in violation of the Anti-Trust Laws. 


It should be observed that the importance of this case as regards 
contributory infringement principles, is materially diminished by the 
fact that the plaintiffs were asking for treble damage recovery, and 
further by the fact that the plaintiffs were attempting to overcome 
the adverse decision in the Tenth Circuit by bringing the declaratory 
judgment action in the Third Circuit. In connection with this latter 
purpose, the court held that an action for declaratory judgment can- 
not be maintained for the veiled purpose of relitigating questions as 
to which a former judgment is conclusive. 

The case of Conmar Products Corporation v. Tibony® involved 


3 Chicago Pneumatic Tool Co. v. Hughes Tool Co., 61 F. Supp. 767, 66 
U. S. P. Q. 425 (Del. August 7, 1945). 


4 Supra, note 3, at 770. 


5 Conmar Products Corporation vy. Tibony, 63 F. Supp. 372, 374, 67 U. S. 
P. Q. 323 (E. D. N. Y. Nov. 30, 1945). 
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a suit against a former employee of the plaintiff for the defendant’s 
acts of designing and helping to build machines for a competitor. 

Prior to this suit, the plaintiff had sued the competitor and had 
obtained an order of an injunction and an accounting for profits and 
damages. The plaintiff then brought this action on the basis that 
defendant’s acts in designing and helping to build the competitor’s 
machine constituted a breach of his written employment contract and 
also constituted a contributory infringement of two of plaintiff's 
patents. 

The defendant contended that he should be considered a joint tort 
feasor with the competitor, and that the plaintiff’s cause of action 
against him was merged in the infringement suit against the com- 
petitor. 

The court answered the defendant’s argument of merger of the 
actions on the ground that direct infringement and contributory 
infringement are two separate causes of action. The court held, 
stating that the defendant had failed to support his position, that a 
patentee should not be required to pursue his remedy against a direct 
infringer and a contributory infringer in one suit, and that direct and 
contributory infringements constitute separate trespasses. The court 
concluded that the defendant’s infringement was separate and dis- 
tinct from the competitor’s infringement, reasoning that the com- 
petitor was free to choose any number of designs and procedures of 
its own accord, so that the acts of the defendant in supplying in- 
formation and designs for certain specific machines were separate and 
distinct from the action of the competitor. The court further recog- 
nized that this supply of information did not constitute direct in- 
fringement of the plaintiff’s patents, but classified the infringement 
as contributory. The court also declined to recognize the defend- 
ant’s defense that the release granted by the plaintiff to the competitor 
also released the defendant of any liability. 

In Detroit Lubricator Company v. Toussaint,’ plaintiff sued for 
contributory infringement of its patent No. 1,959,314 which covered 
a combination of an oil strainer and a tubular connection for use in 
automobiles. It was proved that the defendant has manufactured 
and sold expansion valves used as an element in the combination 
claimed with the knowledge that the valves would be used in the 
patented combination. Plaintiff's complaint also alleged that the 
defendant had induced others to infringe the patent by reason of hav- 
ing manufactured the valve and having advertised them for sale. 

The defendants moved to dismiss the charge of contributory in- 


6 Detroit Lubricator Company v. Toussaint, 57 F. Supp. 837, 63 U. S. P. Q. 
139 (N. D. IIL, Oct. 24, 1944). 
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fringement on the ground that the doctrine no longer exists as a 
proper concept of the patent law, in view of the Mercoid cases, except 
where the plaintiff pleads and proves actual conspiracy between the 
defendant and the direct infringer. 

The court found that the allegations of contributory infringement 
were sufficient, and denied the motion to dismiss, stating that con- 
tributory infringement is still a cause of action. However, the court 
added that such a charge may only be sustained by sufficient proof to 
bring it within the field of its present limitations. In explanation of 
this position, the court said: * 

The doctrine of contributory infringement is still an important 
element of patent law. It has been subjected to considerable 
interpretation and its field has been somewhat limited by the most 
recent decisions which defendant cites (citing, among other cases, 
the Mercoid decision). However, such residuum as may be 
left in the doctrine is to be determined by the facts before the 
court considering the question. The doctrine is still existent and 
may be urged by an injured party; whether it applies to any 
case must be determined upon the fact presented. 

The case of Feinstein v. I. T. S.* involved a suit for contributory 
infringement of plaintiff’s patent No. 1,594,162, covering a special 
construction of a heel for a woman’s shoe. The single claim in the 
patent defined the structure in terms of the heel position relative to 
the remainder of the shoe and its manner of attachment. The de- 
fendant sold composite rubber heels which could be applied and se- 
cured to shoes in the manner covered by the patent. 

The court denied relief to the plaintiff for the reason, among 
others, that the heels sold by the defendant were not used in any 
infringing way, and found that the modes of operation used in 
applying defendant’s heels to shoes were different from the methods 
for applying the heels covered by plaintiff’s patent. Further, the 
court found that defendant had not given instructions for applying its 
heels to shoes in the manner covered by the patent. The court 
further said: ® 


There can be no contributory infringement unless there is 
direct infringement, and the evidence reveals no infringement. 


The Girdler Corporation v. DuPont?® suit involved a declaratory 
judgment action by the Girdler Corporation to have defendant’s Pit- 
man reissue patent 22,301 declared invalid. 


7 Supra note 6, at 838. 
8 Feinstein v. I. T. S. Co., 69 U. S. P. Q. 405 (N. D. Ohio, May 9, 1946). 
® Supra note 8, at 406. 


10 Girdler Corporation v. DuPont, 56 F. Supp. 871, 873, 62 U. S. P. Q. 450 
(Del. Sept. 5, 1944). 
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The Pitman patent is a method patent and covers the use of elec- 
tronic heating apparatus in the manufacture of adhesively bonded 
materials, e.g., different sections of a shoe glued together. The 
plaintiff is a manufacturer of such apparatus and would, at most, be 
chargeable with contributory infringement of defendant’s patent, since 
only the user of the apparatus would be guilty of direct infringement. 

The main argument involved in this case concerns the well-known 
problem as to what constitutes an “actual controversy” between the 
parties necessary to support a declaratory judgment action. The 
plaintiff claimed that it was entitled to a declaratory judgment, be- 
cause an actual controversy existed between the parties since its 
customers and prospective customers had been threatened for suit 
for infringement by the defendant, and since it had also been charged 
directly by plaintiff in writing for contributory infringement. 

Following the Mercoid decisions, the defendant withdrew its notice 
of contributory infringement against the plaintiff. In the present 
suit, the defendant argued that no justiciable controversy existed be- 
tween the parties, after this, in view of the Mercoid decisions. In 
other words, the defendant asserted that the doctrine of contributory 
infringement was eliminated from the Patent Law by the holdings 
of the Mercoid cases and that its inability to sustain an action on this 
ground against the plaintiff would be a basis for barring declaratory 
judgment litigation. Therefore, the defendant alleged that no actual 
controversy existed between plaintiff and defendant, and plaintiff 
should be denied declaratory relief. 

The court refused to uphold the position of the defendant and took 
jurisdiction of the declaratory judgment action. In answer to the 
Mercoid decision, the court said that it was not convinced that the 
Mercoid cases abolished all contributory infringement liability, and 
that it was not convinced that the defendant would not have a right 
of action against the plaintiff, especially where the plaintiff sold a 
device with the knowledge that it could be used only in connection 
with the process covered by the defendant’s patent. The court further 
said: ™ 

Further clarification of the Mercoid case will not result, I be- 
lieve, in a definitive holding that he, who was once known as a 


contributory infringer, now enjoys complete immunity from suit 
under all circumstances. 


In Hall v. Montgomery Ward,? plaintiff sued for infringement of 
his patent No. 2,159,658 concerned with automobile heaters. The 


11 Supra note 10, at 874. 
12 Hall v. Montgomery Ward and Hall v. Sears Roebuck & Co., 57 F. Supp. 
430, 437, 63 U. S. P. Q. 114 (N. D. W. Va. Sept. 29, 1944). 
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patent had a number of product claims covering a combination of 
elements, and also a method claim covering the procedure of steps 
necessary to operate the igniter, which formed an essential element of 
the structure, in conjunction with the remainder of the heater. 

The court found that defendant infringed the apparatus claims of 
the patent, and that these claims were valid. The court further found 
the method claim to be valid. 

With regard to the question of infringement of the method claim 
by the defendant, the defendant argued that, since only the purchaser 
would be involved with the use of the apparatus in the manner claimed, 
it would not directly infringe. Further, defendant argued that “there 
is not enough left of the doctrine of contributory infringement to im- 
pose any liability on the defendants for sales of the heaters.” In sup- 
port of this position, the defendant cited the Mercoid cases. 

The court held that the defendant’s sale of the heaters infringed 
the method claim. The following is the important section of the 
decision with regard to the contributory infringement aspect: ** 


These cases [meaning the Mercoid cases] do not refuse to 
protect an individual inventor or one deriving rights under him, 
unless there has been misuse of the patent. Here the defendants 
sell a heater. If their installation instructions are followed, meth- 
od claim 21 will be infringed during normal and expected opera- 
tion of the automobile. Hence, defendants are contributory 


infringers. 


In the case of Johnston v. Atlas Mineral Products Co.,* the defend- 
ant sued in the District Court to have its manufacture of certain seal- 
ing compounds declared not to constitute contributory infringement 
of plaintiff’s patent. Prior to this declaratory judgment suit, the 
present plaintiff had sustained an infringement suit against a customer 
of the present defendant for infringement of its patent No. 1,979,470, 
because of the use of sealing compounds supplied to the customer by 
the present defendant. 

The patent in question covered a method for joining sections of 
sewer pipe employing a specific procedure and utilizing sealing com- 
pounds having certain specific properties. The present defendants 
supplied sealing compositions which were found to be covered by 
the claims of the patent in the suit against the customer and had taken 
over the defense of the prior infringement suit. Subsequent to this 
action, the present defendant had altered the composition of its seal- 
ing compounds and then brought action to have its new sealing com- 


18 Supra note 12, at 437. 
14 Johnston v. Atlas Mineral Products Co. 140 F. (2d) 282, 285, 60 U. S. 
P. Q. 502 (C. C. A. 6th, Feb. 7, 1944.) 
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pounds declared to be free of infringement of the method claims of 
plaintiff’s patent. 

The appeal court sustained the District Court in holding that the 
new composition did not meet the requirements set forth in the claims, 
and that there could be no direct infringement of the patented pro- 
cess by the use of the new composition. The court stated: ** 


To constitute contributory infringement, the device or ma- 
terial capable of infringing must be sold with the intent that it 
shall be so used. 


In addition, the court said that its conclusion was reached even 
without the aid of the limitation imposed upon the doctrine of con- 
tributory infringement by the Mercoid cases. 

The Landis Machinery Co. v. Chaso Tool Company**® case was 
concerned with a patent infringement suit involving 14 patents cov- 
ering various improvements in apparatus for cutting screw threads 
in mass production operations. The devices covered by the patents 
all utilize cutters, called “chasers.” The infringement alleged by 
the appellant against the appellee consisted of selling the chasers, 
which were unpatentable, for use in the patented combinations and 
also of rebuilding a small number of the patented devices. The ap- 
pellee defended on the ground that the patents were invalid and also 
on the basis that the appellant should be denied right to equitable relief 
because of an attempt to extend the patent monopoly to unpatented 
elements. The appellant manufactured and sold the entire machines, 
but also derived profit from the sale of the unpatented chasers. 

The trial court resolved all of the issues in favor of the appellee. 
The appeal court decided that the trial court had properly ruled 
considering the evidence submitted, that the plaintiff had attempted 
to expand its monopoly beyond the bounds of the patent grant, in 
order to attempt to control the sale of the unpatented chasers. There- 
fore, the appeal court said, inasmuch as the plaintiff’s misuse of the 
patent would have prevented the plaintiff from enjoining direct in- 
fringement, that the plaintiff could stand in no better position with 
regard to a contributory infringer, which the defendant was alleged 
to be, and upheld dismissal of plaintiff's complaint on the ground that 
there was misuse of the patent of the type decided fatal to a patent 
owner by the Mercoid case. 

The initial portion of the decision constitutes dictum upon the 
question as to the effect of the Mercoid case upon the doctrine of 


15 Supra note 14, at 285. 


16 Landis Machinery Co. vy. Chaso Tool Company, 141 F. (2d) 800, 61 U. S. 
P. Q. 164 (C. C. A. 6th, April 4, 1944). 
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contributory infringement. The portion of the decision referred to is 
as follows: ** 


In Mercoid Corp. v. Mid-Continent Inv. . . . wherein it had 
been held that the use of a patent for a machine or process to se- 
cure a partial monopoly in supplies consumed in operation or in 
unpatented materials employed in it, barred recovery for infringe- 
ment, was extended to cover unpatented material or devices which 
are themselves an integral part of the structure embodying the 
patent. The result of the decision, it was said, “is to limit sub- 
stantially the doctrine of contributory infringement.” 

A careful study of the opinion, together with its interpretation 
by the dissenting Justices, and a consideration of the doubt 
implicit in the observation “what residuum may be left we need 
not stop to consider” leads to the conclusion that nothing has 
been left of the doctrine as formerly it had been applied to the 
furnishing of unpatented parts integral to structures embodying 
patented combinations. Whether this bodes good or ill for the 
continuation of industrial progress under the aegis of the patent 
laws, it is not for us to say. May we, however, without im- 
propriety, suggest a doubt whether for practical purposes, much 
is left of that other doctrine, that a combination of old elements 
is inventive if it produces a new and useful result, for if one sup- 
plier may furnish an integral part specifically intended for use in 
the patented combination with no other use apparent, without 
being guilty of infringement, other manufacturers may do like- 
wise in respect to other parts. The result may be that only he 
is an infringer who furnishes all of the elements of the patented 
combination and integrates them into operating embodiment, and 
so in many cases, the only infringers, as the present case illus- 
trates, are the ultimate consumers whom it would be fruitless to 
pursue in the enforcement of patent rights. 

The present infringement suit, however, poses determinative 
issues other than the question of contributory infringement upon 
which the case confidently may be decided. The Mercoid doc- 
trine being but newly announced and the full sweep of its im- 
plications not too clearly grasped, it may not be inappropriate, 
without disrespect to the court, and with no thought of question- 
ing the controlling authority to its opinion, but awaiting its 
specific application in other cases, to base decision upon princ- 
iples fixed in the law by the passage of time and repeated adjudi- 
cations, since it may here be done, to the end that novel doctrine 
may more safely guide us when fully crystallized, without our 
own unnecessary contribution to the process. 


In the case of Lempco Products Inc. v. Simmons,*® suit was brought 


by plaintiff for infringement of Patent No. 1,949,871 which re- 
lates to a gauge for measuring the outside diameter of an automobile 


17 Supra note 16, at 801. 
18 Tempco Products Inc. v. Simmons, 140 F. (2d) 58, 60 U. S. P. Q. 356 
(C. C. A. 6th, Jan. 24, 1944). 
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brake shoe and the inside diameter of the brake drum, in order to 
determine their concentricity. The trial court found that the patented 
combination lacked sufficient novelty to constitute a patentable inven- 
tion, holding the claims sued upon to be invalid. This action by the 
trial court was affirmed in the present case. 

In commenting upon the question of whether the device covered 
by the patent in suit constituted a patentable combination, the court 
made the following statement concerning the effect of the Mercoid 
case upon the doctrine of contributory infringement: *” 


In view of the principle now expounded in [the Mercoid case], 
to the effect that supplying an unpatented device for a patented 
combination, such device being an integral part of the combination 
with no use otherwise, is not contributory infringement . . . the 
query suggests itself whether any combination of old elements 
may now be entitled to a patent if, under the circumstances re- 
cited, the supplier is not an infringer, is the patentee who in- 
tegrates a number of unpatented devices into a combination, an 
inventor? We arrive at no conclusion but await general discus- 
sion of the Mercoid decision and, perhaps its clarification by the 
court. 


In Metallizing Engineering Company v- Metallizing Company of 
America,” plaintiff sued for infringement of two patents including 
reissue No. 22,397, charging direct and contributory infringement of 


the reissue patent. 

The reissue patent covered a combination of apparatus to be used 
in preparing a metal surface before spraying metal thereon, so that 
the sprayed metal would adhere well to the surface. Among other 
elements covered by the combination claims was a transformer which 
the defendant proved was an unpatentable device that could be used 
not only in carrying out the patented process, but also for many 
other purposes. 

The plaintiff proved that the defendant had directly infringed the 
process claims of the patent by demonstrating the surface prepara- 
tion process to prospective customers using its transformer. In ad- 
dition, it was proved that the defendant had instructed the customers 
as to how to conduct the process, both by direct demonstration and 
by printed instructions, had advised the customers and other parties 
that the plaintiff’s patents were invalid and should be disregarded, 
and had promised purchasers of the transformers to hold them harm- 
less against damages for infringement. 

The validity of the patent in question was not involved in this 

19 Supra note 18, at 60. 


20 Metallizing Engineering Co. v. Metallizing Company of America, 62 F. 
Supp. 274, 66 U. S. P. Q. 286 (S. D. N. Y. Aug. 1, 1945). 
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case, since it had been settled in an earlier case in which the defend- 
ants had conducted the defense of a suit for infringement against 
one of the defendant’s customers. 

The defendant argued that the charge of contributory infringement 
should fail, in view of the Mercoid cases, based upon the argument 
that the plaintiff was attempting to enforce and direct the sale of an 
unpatented article by means of the patent in suit. In support of this 
argument, the defendant produced a copy of a license in which the 
plaintiff granted rights to use the process claimed in the patent at a 
fixed monthly charge, provision being also made for the rental of 
one of the plaintiff's machines at a fixed monthly fee. However, the 
license gave the licensee the option to use the patented process for 
the fixed monthly royalty on any equipment whatsoever provided 
written application to this effect was made by the licensee. The court 
appears to have been quite impressed by this clause, and seemed to 
feel that this showed the express intent on the part of plaintiff not to 
try to control the sale or rental of the unpatented elements. 

The court held that the defendants failed to sustain their contention 
that such a license agreement constituted a misuse of the patent. In 
addition, the court sustained the charge of contributory infringement 
and denied the motion to dismiss, holding that not only was the de- 
fendant guilty of contributory infringement, but of “joint” infringe- 
ment. The important language of the decision is as follows: ** 


While, thus they do not practice the process, they knowingly 
cause and promote its practice. They not only make possible 
the commission of the tort; they become active and joint partic- 
ipants in it. They do not contribute, in the ordinary sense, 
they jointly infringe. 


The case of Special Equipment Co. v. Coe”* did not involve an 
infringement suit, but was an action in the nature of mandamus pro- 
ceeding against the Commissioner of Patents to require the allowance 
of certain claims in a patent application of the plaintiff. The inven- 
tion involved in the case relates to apparatus for peeling, slicing and 
otherwise preparing pears for canning. The Patent Office had 
granted the applicant claims to the entire apparatus. However, the 
applicant desired not only to obtain the claims to the entire combina- 
tion, but also sub-combination claims to a section of the complete 
machine which eliminated the first portion of the machine, i.e., the 
slicing unit. The applicant had conclusively demonstrated that the 


21 Supra note 20, at 277. 


22 Special Equipment Co. v. Coe, 324 U. S. 370, 65 Sup. Ct. 741, 89 L. ed. 
1006, 64 U. S. P. Q. 525 (March 26, 1945). 
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apparatus covered by the sub-combination claims could be used pro- 
vided that the pears were sliced by hand or some other means and 
then placed in the machine covered by the sub-combination claims. 

The Patent Office refused to allow the sub-combination claims on 
the basis that the applicant had no intention of exploiting the patent 
monopoly which would be granted by these claims and desired only 
to manufacture the complete machine covered by the allowed claims. 
On the other hand, the applicant contended that the sub-combination 
claims should be granted, in order to protect the applicant’s inven- 
tion, since, otherwise, it was argued, infringers could manufacture 
the sub-combination and sell this without the slicing unit and not be 
liable for infringement of claims to the entire machine. In other 
words, the applicant indirectly contended that he would be unable 
to properly protect his invention only with claims to the entire com- 
bination, since a contributory judgment action against a party manu- 
facturing the sub-combination would probably not be upheld. The 
action by the Patent Office was upheld by the District Court for the 
District of Columbia in an action under R. S. 4915. 

The Court, speaking through Chief Justice Stone, reversed the 
decision of the District Court and granted the relief sought on the 
basis that failure to do so would deprive the applicant of all of the 
protection to which he was entitled. In other words, the evidence 
before the court showed that, even the sub-combination structure was 
novel and should be patentable, except for the question as to whether 
the granting of such a claim was in contradiction to public policy as 
granting to the applicant a coverage of subject matter which, it was 
clear, the plaintiff having admitted it, that the plaintiff never intended 
to commercially exploit. In further explanation of its position that 
the applicant would be deprived of certain rights, the Court stated 
that without the sub-combination claims, a patentee would have no 
right of action against any one manufacturing or selling the sub- 
combination, in view of the limitations placed upon the law by de- 
cisions among which the Mercoid cases were cited. 

In the case of Stokes and Smith Co. v. Transparent-Wrap Ma- 
chine,** the question of the effect of the Mercoid case upon the doc- 
trine of contributory infringement was not directly involved. The 
main issue considered in this case, on the other hand, was the right 
of an assignee of a group of patents to license the patents to a licensee 
on condition that any improvements developed by the licensee on the 
general subject matter should be assigned to the licensor. The Circuit 
Court decided that such a license condition is contrary to the general 


23 Stokes and Smith Co. v. Transparent Wrap Machine Corp., 69 U. S. P. Q. 
278, 281 (C. C. A. 2d, May 1, 1946). 
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patent law, and constitutes misuse of the patent grant. This decision 
was overruled by the Supreme Court in a recent decision. 

The only important portion of the case with regard to contributory 
infringement is the following statement: *° 


In Mercoid Corporation v. Mid Continent Company . . . the 
doctrine was extended to the separate constituents of a patented 
combination so that now, it is unlawful to make a license condi- 
tional upon the licensees purchasing only from the patentee any- 
one of those elements of which a combination claim is composed. 
Indeed, it appears from the decision in the opinions (pp. 669, 
673, 674, 677, 680) that the doctrine of contributory infringe- 
ment is itself not wholly free from doubt. 


This section of the opinion is important, since it indicates that this 
circuit court recognizes that the doctrine of contributory infringement 
is still a dynamic conception which has not passed into oblivion. 

The Stroco Products Inc. v. Mullenbach, et al.,?* case involved a 
suit for infringement of plaintiff’s patent No. 2,305,206 which con- 
tained both method and apparatus claims. The method claims covered 
a procedure for electric welding in which the arc could be extinguished 
at the end of the weld without the formation of craters or gas pockets 
and the apparatus claims covered a combination of elements forming 
an apparatus for use in carrying out this process. 

The defendants did not manufacture the complete structure as cov- 
ered by the apparatus claims of the patent, but manufactured and sold 
only a rheostat and foot pedal control which, when combined with 
unpatented welding generators available for purchase from any num- 
ber of manufacturers, and was properly wired with these generators, 
would produce the apparatus covered by the claims. In addition, 
the defendants furnished purchasers of their foot pedal control units 
with wiring diagrams, instructing customers as to how to connect 
these units together with welding generators and produce the ap- 
paratus covered by the claims. Further, the defendants advertised 
their product as designed and intended for the purpose of eliminating 
craters and gas pockets in welding operations. 

The plaintiff’s patent contained no claim covering the defendant’s 
control units per se, but the defendants admitted by stipulation, that 
they sold their units with the knowledge and intent that a purchaser 
would complete the patented combination and practice the method 
covered by the process claims of the patent. 


24 Transparent Wrap Machine Co. v. Stokes and Smith Co., 72 U. S. P. Q. 
148 (Feb. 3, 1947). 

25 Supra note 23, at 281. 

26 Stroco Products Inc. v. Mullenbach, et al., 67 U. S. P. Q. 168 (S. D. 
Cal., July 25, 1944). 
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The court denied relief for the plaintiff on the basis that its action 
for contributory infringement was an attempt to use the patent to 
secure a monopoly on an unpatented portion of the patented combina- 
tion. Therefore, the court dismissed plaintiff's complaint, citing the 
Mercoid cases as authority. 

The case of U. S. v. International Salt Co.,?" involved a controversy 
upon the properness of a patentee to condition the licensing of his 
patented device upon the purchase by the licensee of unpatented ma- 
terials, in this case rock salt and salt tablets, from the licensor. The 
case resulted in a summary judgment for the Government holding 
that such a license arrangement is in violation of the anti-trust laws. 

The interesting portion of the decision with regard to contributory 
infringement is quoted below: *® 


In Mercoid Corporation v. Mid Continental Investment Co. . 
the court not only extended the doctrine of the Morton case to a 
contributory infringer, but also used language much more ex- 
plicitly expressive of its intention to go forward in the direction 
but faintly suggested by the Morton case. 


Hence, the case tends to indicate that this District Court still recog- 
nizes that the doctrine of contributory infringement exists, and that 
there can still be parties coming within the classification of contribu- 
tory infringers. 

Summary 


The various cases which have been abstracted above, may be classi- 
fied broadly in two categories with respect to the doctrine of con- 
tributory infringement, i.e., (1) those cases in which the question of 
contributory infringement is directly raised and decided upon by the 
court, and (2) those cases in which only dicta as to the effect of the 
Mercoid cases upon contributory infringement is included. Under 
these two general categories, the cases may be classified as follows: 


I. Dictum Cases 
A. Cases indicating that doctrine of contributory infringement 
is not completely eliminated. 
(1) Chicago Pneumatic v. Hughes (Del.) 
(2) Feinstein v. I. T. S. Co. (N. D. Ohio) 
(3) Gilder v. DuPont (Del.) 
(4) Johnston v. Atlas Mineral Products (C. C. A. 6th) 
B. Cases indicating doctrine is completely abolished. 
(1) Landis Machinery v. Chaso Tool (C. C. A. 6th) 
(2) Lempco Products v. Simmers (C. C. A. 6th) 
(3) Special Equipment v. Coe (Supreme Ct.) 


27 U. S. v. International Salt Co., 71 U. S. P. Q. 262 (S. D. N. Y. Nov. 20, 
1946). 
28 Supra note 27, at 265. 
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C. Cases which briefly mention the doctrine. 
(1) Stokes and Smith Co. v. Transparent-Wrap Machine 
Co. (C. C. A. 2d) 


(2) U.S. v. International Salt Co. (S. D. N. Y.) 
II. Cases on the Point 


A. Cases in which the relief granted depended upon recognition 
of existence of the doctrine. 
(1) Conmar Products v. Tibony (E. D. N. Y.) 
(2) Detroit Lubricator v. Toussaint (N. D. Ill.) 
(3) Hall v. Montgomery Ward (N. D. W. Va.) 
(4) Metallizing Engineering v. Metallizing Co. (S. D. 
N. Y.) 


B. Cases holding that doctrine no longer exists. 
(1) Stroco Products v. Mullenbach (S. D. Cal.) 


When presented in this fashion, it will be seen that contributory 
infringement is far from being a dead issue. In other words, the 
District Courts clearly will still grant relief to a patentee upon a 
proper set of facts against a party charged with contributory infringe- 
ment. This is true even where the alleged infringer is charged only 
with the manufacture or sale of one or more unpatented elements of 
a patented combination and not the entire combination. 

All of the cases, whether cases directly on the point or cases involv- 
ing only dictum, which adhere to the proposition that contributory 
infringement has not been completely abolished, do so upon the basis 
that the Mercoid cases are limited in application to those situations 
in which there has been misuse of the patent. In other words, the 
decisions which differentiate the circumstances of the Mercoid cases 
from the facts in the decided cases do so upon the ground that the 
Supreme Court’s decision was founded upon the misuse of the patent, 
i. e., the attempt of the patentee to extend the patent monopoly beyond 
the patented combination and to control the manufacture and sale of 
an unpatented element in the patented combination. Thus, these dis- 
tinguishing cases indicate that, if there is no misuse of the patent in 
the sense which has been developed through the Motion Picture Patent 
case,?® the Carbice case,*° the B. B. Chemical case,** and the Morton 
Salt case,** then the doctrine of contributory infringement may still 
be utilized to protect a patentee against an alleged infringer. 


29 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502, 
37 Sup. Ct. 416, 61 L. ed. 871 (April 9, 1917). 

30 Carbice Corporation v. American Patents Corp., 283 U. S. 27, 51 Sup. Ct. 
334, 75 L. ed. 819 (March 9, 1931). 

81 B. B. Chemical Co. v. Ellis and Magic Tape Co., 314 U. S. 495, 62 Sup. 
Ct. 406, 86 L. ed. (Jan. 5, 1942). 

82 Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488, 62 Sup. Ct. 402, 
86 L. ed. 363 (Jan. 5, 1942). 
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However, the decision of the Special Equipment v. Coe ** raises a 
serious doubt whether, under any circumstances, a patentee can suc- 
cessfully maintain an infringement suit against a party who has 
manufactured or sold only one or more elements of a patented com- 
bination, but has not sold the entire combination as covered specifically 
by the claims of the patent. This would seem to be true regardless 
of the fact that the defendant has knowledge that the separate element 
or elements will be used in an infringing manner or the extent, prob- 
ably not including absolute conspiracy, that defendant induces the 
direct infringer to make or use the entire patented combination 
through such means as printed directions. In other words, the Court 
in this decision appears to indicate that it will not hold a defendant 
to have infringed a combination patent unless the defendant has 
manufactured and sold the entire combination and not just one or 
more unpatented elements of the patented combination.** 

Even without consideration of the Special Equipment v. Coe case, 
there does not seem to be very much of practical importance left in 
the doctrine of contributory infringement, even considering the dis- 
tinguishing features noted by the lower courts concerning the holding 
in the Mercoid cases upon this point. Thus, as a practical matter, 
contributory infringement is generally relied upon by the patentee or 
his assignee to control the sale of an unpatented portion of a patented 
combination or unpatented materials for use in a patented process. 
On the other hand, since the Motion Picture Patent case** and the 
subsequent extending decisions, the attempt by a patentee to control 
the sale of unpatented materials or elements has been deemed to con- 
stitute a misuse of the patent. In final analysis, therefore, it would 
seem that under most all cases of practical importance, in which con- 
tributory infringement is alleged, misuse of the patent could be 
pleaded as a defense and if carried sufficiently high, the misuse princ- 
iple would seem to override the charge of contributory infringement. 

As an example of the above point, attention may be drawn to the 
problems which arise continually today with regard to the protection 
of “use” inventions in the chemical field. For example, suppose that 
an inventor discovers that some chemical composition invented by 
some earlier worker, but may have been put to no practical use for 
over one hundred years, has exceptional properties as an insecticide. 
Under the doctrine of Jn re Thuau,** the inventor is not entitled to 

33 Supra note 22. 

34 Bateman, Should Anti-Trust Law Penalties or Unenforceability of the Pat- 
ent Monopoly be Invoked for Misuse of the Patent Grant (1947) 29 J. P.O. S. 
ye note 


“ne ta 135 F. (2d) 344, 30 C. C. P. A. 979, 57 U. S. P. Q. 324 
(C. C. P. A. 1943). 
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broad claims directed to insecticides comprising this chemical com- 
pound because the compound per se is old. On the other hand, the 
inventor might be entitled, under the circumstances, to a process claim 
for the use of the chemical in the manner indicated. It is clear, how- 
ever, that as a practical consideration, such a claim would probably 
never be of any importance against a direct infringer, e. g., a farmer 
who uses the chemical for the control of insects on his crops. Thus, 
the only effective way of enforcing the invention would be to proceed 
against the manufacturer or seller of the insecticide. However, to 
charge such manufacturers or dealers with contributory infringement 
would amount to an attempt to control the sale of the unpatentable 
commodity, the insecticide, by the use of the process claim. Under 
the Mercoid cases, this would seem to constitute misuse of the patent, 
even though the alleged contributory infringer would give specific 
directions to the direct infringer, e. g., by printed directions upon the 
package containing the insecticide, as to how to use the composition 
in an infringing manner. Hence, the charge for contributory in- 
fringement would fail. 

Although the doctrine of contributory infringement is obviously 
limited to a very great practical extent by the Mercoid cases, as 
noted above, there does seem to exist one limited field in which the 
doctrine may still be properly applied. Thus, suppose a patentee is 
not in the business of manufacturing or selling materials or products 
of the general class covered by his patent, and, therefore, is not inter- 
ested in “controlling the market” of the various elements which make 
up his patented combination of materials to be used in his patented 
process. On the other hand, suppose the only interest the patentee 
has in preventing outside parties from aiding in bringing about in- 
fringement of his patent, e.g., by the sale of unpatented elements 
to his patented combination with the indication to the purchaser as 
to how these elements may be used in an infringing manner, is to 
protect the value of his patent grant so that he may successfully ex- 
ploit his patent. Such a case is represented by the situation in Hall 
v. Montgomery Ward,*™ discussed above, in which an individual in- 
ventor wished to exploit his patent by licensing of manufacturing 
concerns, but several large manufacturers supplied purchasers with 
devices which, when used according to instructions supplied by the 
manufacturer, would infringe the patentee’s process claims. Cases 
coming within this rather small category would appear to constitute 
proper ground for injunctive relief based upon the doctrine of con- 
tributory infringement, because there would seem to be no misuse of 


87 Supra note 12. 
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the patent since the patentee would not be attempting to control, in 
the competitive sense, the sale of unpatented materials or products. 
Aside from these limited situations, however, the doctrine of con- 
tributory infringement would appear to be a nullity, since as in all 
other cases in which the doctrine would be of any practical use, there 
could also be considered to be misuse of the patent through an attempt 
to control sale or manufacture of unpatented materials or products. 
Notwithstanding the principles laid down in the Mercoid cases, 
as indicated above, which undoubtedly place very substantial limita- 
tions on the doctrine of contributory infringement, the District Court 
cases which have been listed herein, clearly indicate that the lower 
courts are very reluctant to apply the principles of the Mercoid cases 
in “contributory infringement” situations. This fact is of very prac- 
tical importance to attorneys and should be given serious considera- 
tion in advising clients with regard to possible outcome of litigation 
based upon contributory infringement. In other words, as far as the 
district courts appear to be concerned, it is clear that the Mercoid 
cases have had little effect upon the results of the outcome of litigation 
tried in the lower courts based upon contributory infringement. 
Hence, while the result as predicated by the analysis herein will prob- 
ably be obtained in a contributory infringement suit if appealed suf- 
ficiently high, different results seem to be indicated in the suits re- 
stricted to the lower courts. CARROLL F, PALMER. 
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ALIENS—IMMIGRATION Acts oF 1917 anp 1924—LawFUL AND 
UNLAWFUL ENtRY.—Relator appealed from an order, dismissing a 
writ of habeas corpus to review an order, deporting him to Italy for 
violating Section 19 of the Immigration Act of 1917, 39 Srar. 874 
(1917), 8 U. S. C. §155 (1940) on two counts: (1) Because he 
had been convicted of robbery before he had entered the United 
States; and (2) because he had again been convicted within five 
years after he had entered and had been sentenced for more than 
one year. Relator lawfully entered the United States from Italy in 
June, 1907. In May 1915 he was convicted of robbery and was again 
convicted of the same offense in June 1919 and sentenced for thirty- 
eight years. He was released on parole in December, 1937, arrested 
for deportation two years later and ordered deported in June 1945, 
because on the night of September 15, 1918, he went by sleeping car 
from Buffalo to Detroit upon the Michigan Central Railroad whose 
route lies through Canada. The route of the carrier was unknown 
to the relator and he was asleep during the time he was outside the 
United States. It was during this trip that his unlawful “entry” 
into the United States was supposedly made and on which the de- 
portation order was based. Held, the trip made by relator from 
Buffalo to Detroit via Canada did not constitute an entry since the 
intent of a carrier, unknown to the alien, to carry him across a border 
and back again upon a route whose termini are within the United 
States should not be imputed to him. Di Pasquale v. Karnuth, 158 
F. (2d) 878 (C. C. A. 2d, 1947). 

The rule as expressed in Di Pasquale v. Karnuth, supra, which re- 
quires knowledge of entry by the alien from which intent is implied, 
represents a substantial liberalization of the concept of entry relative 
to the Immigration Act of 1917, supra, and is inconsistent with prior 
judicial authority. It is in direct conflict with Ward v. De Barros, 
75 F. (2d) 34 (C. C. A. Ist, 1935), wherein the court held that an 
alien made an entry into the United States when he traveled by rail 
from New York to California via Mexico even though he did not 
know that the route of the carrier extended into Mexico. The court 
in its opinion indicated that the intentions of the traveler are im- 
material and that the question of entry depends on what the alien in 
fact did. Thus the court in effect ruled that mere physical passage 
across a border is sufficient to constitute entry by an alien. Similarly, 
in Zurbrick v. Borg, 47 F. (2d) 690 (C. C. A. 6th, 1931), it was 
held that an entry was made by an alien who traveled from New York 
to Detroit via Canada on the Michigan Central Railroad. However 
this case is distinguishable from Di Pasquale v. Karnuth, supra, and 
Ward v. De Barros, supra, since it was not brought out whether the 
alien knew that the route of the carrier passed through a part of 
Canada. Even so, the case lends itself in support of the physical 
passage rule. See Taguchi v. Carr, 62 F. (2d) 307, 308 (C. C. A. 9th, 
1932), in which the court discredited intention of entry and fully 
emphasized the fact of entry. _— 
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The importance of the ruling in the instant case, Di Pasquale v. 
Karnuth, supra, becomes fully apparent in view of the fact that the 
Immigration Act of 1917, supra, provides in Sec. 19 for a five year 
limitation on deportation proceedings brought on the basis of unlawful 
entry. It is settled that this provision of limitation was not, nor 
meant to be, incorporated in the Immigration Act of 1924, 43 Srar. 
153 (1924), 8 U. S. C. §§ 201 et seg. (1940), which became effective 
July 1, 1924. McDonough v. Tillinghast, 56 F. (2d) 156 (C. C. A. 
Ist, 1932); Ex parte Kuther, 58 F. (2d) 777 (S. D. Cal. 1932). 
Thus an alien making an unlawful entry subsequent to June 30, 
1924, may be deported at any time but if the unlawful entry is 
made prior to July 1, 1924, the five year limitation on deportation 
proceedings is effective and he is not subject to deportation after the 
period runs unless another unlawful entry is made in which case to 
escape deportation he must prove continuous residence in the United 
States since 1924. Ex parte Keizo Kamiyama, 44 F. (2d) 503 
(C. C. A. 9th, 1930). 

The Immigration Act of 1924, supra, by Sec. 3 excepts from de- 
portation for illegal entry “an alien lawfully admitted to the United 
States who later goes in transit from one part of the United States 
to another through foreign contiguous territory, .. .” However an 
alien whose initial entry was unlawful does not receive the protection 
of this provision, Zurbrick v. Borg, supra. Hence, an alien who 
entered the country unlawfully prior to July 1, 1924 and in whose 
favor the period of limitation has run and who made such a trip 
unknowingly through foreign contiguous territory would, in view of 
judicial authority preceding the instant case, be subject to deportation. 
Such a rule appears very harsh in view of the lifetime interest an 
alien may have in this country after years of continuous residence and 
in view of the lack of any criminal or anti-social intent. 

The instant case, Di Pasquale v. Karnuth, supra, it appears, is an 
attempt on the part of the court to soften the harshness of the pre- 
vailing rule and to exclude the caprice which has been injected into 
the law bearing on this question. This is evidenced by the following 
words of the court: “We cannot believe that Congress meant to 
subject those who had acquired a residence to the sport of chance, 
when the interests at stake may be so momentous. . . . That interest 
is now to be forfeited because of perfectly lawful conduct which he 
could not possibly have supposed would result in anything of the 
sort. Caprice in the incidence of punishment is one of the indicia of 
tyranny... .” R. D. M. 


CoNSTITUTIONAL LAW—SuUPREMACY CLAUSE OF THE FEDERAL 
ConstiTuTION—SEcTION 205 (e) OF THE EMERGENCY Price Con- 
troL Act or 1942—Duty or State Courts To ENFoRCE PENALTIES 
PRovIDED FOR VIOLATIONS OF FEDERAL LAws.—In 1944 respondent, 
Harry Katt, an automobile dealer in Providence, Providence County, 
Rhode Island, sold an automobile to petitioner, Alfred Testa, for 
$210 above the ceiling price in violation of Section 205 (e) of the 
Emergency Price Control Act of 1942, 56 Star. 34 (1942) as 
amended 58 Stat. 632,640 (1944), 50 U. S. C. App. Supp. V 

7 
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§ 925 (e) (1941-1946). In an action brought pursuant to this 
same section 205 (e), supra, in the State District Court in Providence 
petitioner Testa recovered judgment against the respondent for treble 
damages and costs. On a de novo trial in the State Superior Court 
for Providence and Bristol Counties the respondent’s demurrer to the 
declaration on the grounds of lack of jurisdiction was overruled and 
judgment entered on petitioner’s motion for a directed verdict for 
the amount of the overcharge plus an attorney’s fee. Pending appeal 
from this latter judgment, the Price Administrator was allowed to 
intervene to protect the public interest. On appeal, the State Supreme 
Court reversed the judgment, sustained respondent’s exception to the 
overruling of his demurrer, Testa v. Katt, 71 R. I. 472, 47 A. (2d) 
312 (1946), and expressly rested its holding on its earlier decision 
in Robinson v. Norato, 71 R. I. 256, 43 A. (2d) 467 (1945) in 
which it had reasoned that: A state need not enforce the penal laws 
of a government which is “foreign in the international sense’; sec- 
tion 205 (e), supra, is interpreted by Rhode Island as penal in the 
international sense; the United States is “foreign” to Rhode Island 
in the “private international sense”; hence, the Rhode Island courts, 
though their jurisdiction is adequate to enforce similar Rhode Island 
penal laws, need not enforce section 205 (e), supra. Following this 
decision the case was remitted to the Superior Court which then 
entered judgment in accordance therewith. Petitioners, Testa and 
Philip B. Fleming, Temorary Controls Administrator obtained a writ 
of certiorari, Testa et al. v. Katt, 67 Sup. Ct. 122 (1946), because 
the question whether state courts may decline to enforce federal laws 
on the grounds given by Rhode Island was a question of great im- 
portance and because the Rhode Island decision was seemingly in 
conflict with Mondou v. N. Y., N. H., & H. R. Co., 223 U. S. 1, 
32 Sup. Ct. 169, 56 L. ed. 327 (1912). Held, state courts are not 
free to refuse enforcement of penalties provided for violations of 
federal statutes where their jurisdiction under established local law 
is adequate and appropriate for adjudication of such claims. Testa 
et al. v. Katt, 67 Sup. Ct. 810 (1947). 

The precise problem involved in this case (with all its ramifica- 
tions) was carefully considered in an editorial note entitled “State 
Court Enforcement of Violations of Section 205 (e) of the Emerg- 
ency Price Control Act of 1942” (1943) 11 Geo. WasH L. Rev. 348. 
The various conflicting state decisions in point are collected in the 
annotation to Robinson v. Norato, supra, in 162 A. L. R. 362 (1946). 
The best discussion of the problem is found in Judge Brand’s masterly 
opinion in Bowles v. Barde Steel Co., 164 P. (2d) 692 (Ore. 1945), 
noted (1946) 41 In. L. Rev. 264. 

Assuming, without deciding, that section 205 (e), supra, is a penal 
statute the Court immediately and vigorously attacked the basic as- 
sumption of the Rhode Island Supreme Court that it has no more 
obligation to enforce a valid penal law of the United States than it 
has to enforce a penal law of another state or a foreign country. The 
Court stated that the supremacy clause of the Constitution, U. S. 
Constitution, Article VI, § 2, (and not the full faith and credit 
clause, U. S. Constitution, Article IV, § 1, nor any Conflict of Laws 
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rule) governs the relation of federal laws to state courts; therefore, 
it need not consider such decisions as The Antelope, 10 Wheat. 66, 
6 L. ed. 268 (U. S. 1825) ; Huntingdon v. Attrill, 146 U. S. 657, 13 
Sup. Ct. 224, 36 L. ed. 1123 (1892) ; and Anglo-American Provision 
Co. v. Davis Provision Co., 191 U. S. 373, 24 Sup. Ct. 92, 48 L. ed. 
225 (1903) which involved only the latter problems. The Court also 
mentioned that it need not consider prior decisions to the effect that 
federal courts are not required to enforce state penal laws. Compare 
State of Wisconsin v. Pelican Insurance Co., 127 U. S. 265, 8 Sup. 
Ct. 1370, 32 L. ed. 239 (1888) with Commonwealth of Massachusetts 
1 539), of Missouri, 308 U. S. 1, 20, 60 Sup. Ct. 39, 8&4 L. ed. 3 

Historically the Court found that the first Congress that convened 
after the Constitution conferred jurisdiction upon the state courts to 
enforce imporant federal civil laws, Judiciary Act of 1789, 1 Star. 73, 
77, and that succeeding Congresses conferred on the states jurisdic- 
tion over federal crimes and actions for penalties and forfeitures, 
Warren, Federal Criminal Laws and The State Courts (1925) 
38 Harv. L. Rev. 545; Barnett, The Delegation of Federal Juris- 
diction To State Courts, 3 SELEcTED Essays ON CONSTITUTIONAL 
Law, (1938) p. 1202. It viewed the many opinions of both the 
federal and state courts (e.g., Martin v. Hunter's Lessee, 1 Wheat. 
304, 334-337, 4 L. ed. 97 (U. S. 1816); United States v. Lathrop, 
17 Johns. 4 (N. Y. 1819); see also Warren, supra, 580-584) in the 
first part of the nineteenth century which questioned the power and 
duty of state courts to exercise their jurisdiction to enforce federal 
civil and penal statutes or the power of the Federal Government to 
require them to do so, as a phase of the then prevalent controversy 
concerning the extent of the constitutional supremacy of the Federal 
Government. It concluded that the case of Claflin v. Houseman, 93 
U. S. 130, 23 L. ed. 833 (1876) had answered most of the arguments 
advanced against the power and duty of state courts to enforce 
federal penal laws; that since then (except for dicta in cases involv- 
ing the full faith and credit clause, supra) the “remaining areas of 
doubt have been steadily narrowed” by such cases as Minneapolis & 
St. Louis R. Co. v. Bombolis, 241 U. S. 211, 36 Sup. Ct. 595, 
60 L. ed. 961 (1916); McKnett v. St. Louis & S. F. R. Co., 292 
U. S. 230, 54 Sup. Ct. 690, 78 L. ed. 1227 (1934); and that, above 
all, in Mondou v. New York, N. H., & H.R. Co., supra, the Supreme 
Court had expressly held that the Connecticut courts could not decline 
to entertain an action to enforce rights arising under the Federal 
Employers’ Liability Act, 36 Stat. 291 (1910), 45 U. S. C. § 51 
et seq. (1940), where their jurisdiction as prescribed by local law 
was adequate to the occasion, in spite of the contention that enforce- 
ment of the congressionally created right was contrary to Connecticut 
policy, 223 U. S. at p. 57. It specifically noted that except for the 
penalty feature involved herein the factors considered and reasoning 
followed by the Supreme Court of Connecticut in deciding that it 
could not enforce the federal statute therein involved were strikingly 
similar to those on which the Rhode Island Supreme Court relied in 
declining to enforce the federal law here involved. It interpreted 
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the Claflin and Mondow cases, supra, to mean that the supremacy 
clause, supra, places not only the power but also the duty upon state 
courts to enforce federal laws (unless Congress has expressly pro- 
vided otherwise) if they have adequate jurisdiction under purely 
local law. 

It having been conceded that this same type of claim arising under 
Rhode Island law would be enforced, and that claims for double 
damages growing out of the Fair Labor Standards Act, 52 Sat. 
1060 (1938), 29 U.S. C. § 201 et seg. (1940) are enforceable in 
Rhode Island courts, Newman v. George A. Fuller Co., 48 A. (2d) 
345 (R. I. 1946), the Court concluded that the Rhode Island state 
courts have jurisdiction adequate and appropriate under established 
local law to adjudicate such claims as this; and especially held that 
“under these circumstances the State courts are not free to refuse 
enforcement of petitioner’s claim.” 

It is odd that a northern state (one of the thirteen original colonies) 

should have seen fit to again raise at this late date a phase of the 
' federal supremacy problem. This alone would seem indicative of 
the importance of the question herein involved. Mr. Justice Black’s 
opinion (which is very short in comparison to the detailed and care- 
fully worded state court decisions on this matter) squarely meets 
and dogmatically decides the issue of federal supremacy. In spite of 
possible implications that might be drawn from having their pertinent 
articles, supra, cited in the instant opinion, Mr. Warren and Mr. 
Barnett did not therein agree with Mr. Justice Black’s conclusion 
that state courts are bound to entertain actions to enforce federal 
laws if Congress has indicated an intent for them to do so; but 
rather, both of these authorities on constitutional law concluded that 
it is always within the discretion of the state courts whether or not 
they would exercise their jurisdiction. The instant opinion is sig- 
nificant, therefore, in its conclusion that the state courts are obliged 
under the Constitution to enforce penalties prescribed for the violation 
of federal laws if Congress orders them to do so. W. H. D., Jr. 


CrimMINAL LAaw—EvIDENCE.—Two recent cases dealing with the 
effect of illegal detention on the admissibility of confessions—In the 
one, defendant was convicted on three indictments charging house- 
breaking, larceny and the unauthorized use of an automobile. He 
was arrested between 3:30 and 4:00 o’clock P.M., Wednesday, 
29 March 1944 and taken directly to police headquarters—en route 
to which both the United States Commissioner’s office and the Mu- 
nicipal Court were by-passed. Application for a hearing before vari- 
ous committing magistrates may be made at any hour. No such effort 
was made until 5:00 or 5: 30 P. M. when an unsuccessful phone call 
was made to the United States Commissioner’s office. Defendant 
was thereafter questioned continuously until approximately midnight 
at which time he made an oral confession later reduced to writing. 
The next day, Thursday, defendant made additional statements to 
the police at the scene of the crime. Held, a confession extracted by 
continuous questioning for many hours under psychological pressure, 
and during inexcusable detention for the purpose of illegally ex- 
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tracting evidence from an accused is inadmissible under the rule of the 
McNabb case. Akowsky v. United States, 158 F. (2d) 649 (1946). 

In the other, the Akowsky case served as the basis for a motion 
for a new trial in the District Court of the United States for the Dis- 
trict of Columbia. In that case, defendant was convicted of the rob- 
bery of a local hotel. He was apprehended in his hotel room on 
Saturday, Sept. 28, 1946 at approximately 9:00 o’clock A. M. and 
taken to a local police precinct headquarters. He was identified by 
the victim at a line-up about 11:00 A.M. The committing magis- 
trates usually are not in their offices on afternoon Saturday holidays. 
A police officer talked to the defendant on several occasions that 
afternoon. There was no evidence of prolonged questioning or har- 
assment that day. Sometime between 9:00 and 11:00 o’clock P. M. 
that evening, defendant sent for a police officer to whom he admitted 
taking the money but denied the use of a gun. The following day, 
Sunday, defendant, again voluntarily sent for the officer and this time 
gave him the money he had stolen. At trial, defendant alleged that 
he was subsequently questioned and beaten by other police officers 
but this claim was refuted and no further declarations were made by 
the defendant. The defendant was not taken before a committing 
magistrate until Tuesday, October 1, 1946. Held, though there was 
an unreasonable delay in taking the defendant before a committing 
magistrate, the illegality of the detention does not retroactively change 
the voluntary nature of the declarations so as to require their exclu- 
sion in evidence. United States v. Horace U. Boone, Criminal 
#77,905, D. C. Dist. Ct., 27 Feb. 1947. 

In recent years, much confusion has arisen in regard to the effect 
of a delay in taking a defendant before a committing magistrate upon 
the admission in evidence of a confession obtained in the interim be- 
tween arrest and commitment. Much of this uncertainty developed 
as the result of the decisions of the United States Supreme Court in 
the cases of McNabb v. United States, 318 U. S. 332, 63 Sup. Ct. 608, 
87 L. ed. 819 (1943) and Mitchell v. United States, 322 U. S. 65, 
64 Sup. Ct. 896, 88 L. ed. 1140 (1944). Some legal writers, and 
some courts, have strictly construed these decisions to require that a 
delay in committing a person accused of crime created a conclusive 
presumption that the declarations of the defendant were involuntary 
and therefore inadmissible in evidence. Others have felt that the rule 
expressed by the Court did not intend to exclude all confessions, but 
that the delay in taking the individual before a committing magistrate 
should be considered as an important factor in determining whether 
or not a declaration or confession was, in fact, voluntary. Note 
(1944) 22 Tex. L. Rev. 473, (1944) 57 Harv. L. Rev. 919. 

The Supreme Court of the United States, by the powers conferred 
on it by Congress under Article 1, Sect. 1 of the Constitution has the 
duty to prescribe the rules for the admission of evidence in criminal 
and civil cases in the Federal Courts. The Court exercised its dis- 
cretion in formulating rules for procedure in criminal cases by the 
adoption of the Federal Rules of Criminal Procedure on March 21, 
1946. 

It is noteworthy that an attempt to incorporate the strict rule of 
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exclusion attributed to the McNabb decision in the proposed Federal 
Rules of Criminal Procedure, i.e., Rule 5(b) “Exclusion of State- 
ment Secured in Violation of Rule 5(a),” was unsuccessful. The 
rule adopted is as follows: “Rule 5(a). An officer making an arrest 
under a warrant issued upon a complaint or any person making an 
arrest without a warrant shall take the arrested person without un- 
necessary delay before the nearest available commissioner or before 
any other nearby officer empowered to commit persons charged with 
offenses against the laws of the United States. When a person ar- 
rested without a warrant is brought before a commissioner or other 
officer, a complaint shall be filed forthwith.” (Italics supplied.) 

With the above rule in mind, the court in the Akowsky case re- 
ported herein ruled that a confession induced by prolonged question- 
ing when combined with an illegal detention could not be voluntary 
and was not admissible in evidence. That the courts will not exclude 
all confessions obtained during an illegal detention is apparent from 
the decision in the Boone case wherein the court concluded that 
illegal detention, standing alone, and not coupled with “aggravating 
circumstances” would not be considered to have a retroactive effect 
on a confession otherwise voluntary. The latter view was reiterated 
in the case of United States v. Keegan, 141 F. (2d) 248 (C. C. A. 2d, 
1944) reversed on other grounds, 325 U. S. 478, 65 Sup. Ct. 1203, 
89 L. ed. 1745 (1945). 

Should the Boone case be sustained on appeal, it will indicate that 
the Federal Courts are themselves able to apply flexible rules of evi- 
dence to meet varying circumstances, and preserve the necessary bal- 
ance between the inherent right of all individuals and the necessity 
for adequate law enforcement. 

An effort is being made to provide a panacea to the problem con- 
fronting the courts in the past in the form of legislation. H. R. 4, 
80th Congress, commonly known as The Hobbs Bill, now in the Com- 
mittee on the Judiciary of the United States Senate, seeks to eliminate 
the necessity for prompt arraignment by excluding time as a factor 
in determining whether or not a confession is involuntary. 


A. R. 


EvipDENCE — DECLARATION AGAINST INTEREST — LIABILITY FOR 
Crvir, AcrIoN—UNAVAILABILITY OF DECLARANT.—In a personal in- 
jury action plaintiff’s witness testified that while he and plaintiff 
were passengers on defendant’s train, plaintiff was injured when a 
red cap dropped a suitcase on plaintiff’s foot. Defendant intro- 
duced evidence that a passenger who gave the same address and who 
in all other respects answered the description of plaintiff’s witness, 
except for a difference in the last name, had admitted to defendant’s 
conductor that he had dropped the bag on the plaintiff. Defendant’s 
claim agent testified that he had been unable to locate anyone by the 
name of this passenger at the address given or elsewhere. The court 
excluded this evidence and defendant appealed. Held, the evidence 
should have been admitted either to impeach the plaintiff’s witness 
if he were the same passenger who spoke to the conductor, or, if a 
different passenger, as a declaration against interest. The Pennsyl- 
vania Railroad Company v. Stanley R. Rochinski, 81 App. D. C. 
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, 158 F. (2d) 325 (1946). The court seems to have deemed it 
self-evident that evidence of this nature is admissible to impeach a 
witness. The court devoted most of its time to the question of 
whefher the evidence was admissible as a declaration against interest, 
and it held the evidence admissible because it was an acknowledge- 
ment of responsibility against interest and because the declarant was 
shown to be unavailable. 

The time honored and prevailing view in the United States today 
is that, among other things, a declaration against interest to be 
admissible as an exception to the hearsay rule must be (1) against 
the pecuniary or proprietary interests of the declarant, and (2) that 
the declarant must be dead. County of Mahaska v. Ingalls, 16 Iowa 
81 (1864); Smith v. Moore, 142 N. C. 277, 55 S. E. 275 (1906) ; 
THe Law oF EvIpENCE IN Civit Cases, Jones, 4th Ed. (1938), 
p. 323; 5 WicmorE on Evipence, 3d Ed. (1940), § 1456. A 
declaration that is against the declarant’s penal interest or which 
would subject him to civil liability is not generally considered to be 
so against the declarant’s pecuniary or proprietary interest as to 
make admissible the declaration. Donnelly v. United States, 228 U. S. 
243, 33 Sup. Ct. 449, 57 L. ed. 820 (1913) ; Tom Love Grocery Co. 
v. Maryland Casualty Co., 166 Tenn. 275, 61 S. W. (2d) 672 (1933) ; 
Newton v. State, 61 Okla. Cr. 237, 71 P. (2d) 122 (1937). The 
above rule has not been immune to attack. Some courts and many 
writers have argued and held contra. A declaration that formed 
the basis for a tort action against the declarant was held admissible 
in Walker v. Brantner, 59 Kan. 117, 52 Pac. 80 (1898); Halvorsen 
v. Moon & Kerr Lumber Co., 87 Minn. 18, 91 N. W. 28 (1902) ; 
Windorski v. Doyle, 219 Minn. 402, 18 N. W. (2d) 142 (1945). In 
State v. Voges, 197 Minn. 85, 266 N. W. 265 (1936) the court for 
the purpose of answering a certified question assumed a declaration 
against penal interests to be admissible and the dissenting jurist (dis- 
senting for different reasons) agreed the declaration was admissible 
and justified his contention with citations and arguments. See also, 
Justice Holmes’ dissent in Donnelly v. U. S., supra; Hines v. Com- 
monwealth, 136 Va. 728, 117 S. E. 843 (1923); Zimmerman v. 
Commonwealth, 167 Va. 578, 189 S. E. 144 (1937); THe CHAMBER- 
LAYNE TRIAL EvipENcE, Tompkins, 2d Ed. (1936), p. 782; Sig- 
nificant Developments in the Law During the War Years, Evidence, 
Morgan, 1946, p. 76. 

The view that only when the declarant is dead will his declaration 
be admissible has appeared to be too strict for some courts. It has 
been said in effect that the requirement of death, and thus unavailabil- 
ity, is met if the declarant’s physical condition is such that his testi- 
mony could not be taken, Griffith v. Sauls, 77 Tex. 630, 14 S. W. 
230 (1890); or if the witness has lost his memory, Rothrock v. 
Gallaher, 91 Pa. 108 (1879); or is beyond the jurisdiction or 
privileged not to testify, Shearman v. Akins, 4 Pick. (Mass.) 282 
(1826); Harriman v. Brown, 8 Leigh (Va.) 697 (1837); South 
Omaha v. Wrzensinski, 66 Neb. 790, 92 N. W. 1045 (1902); Syra- 
cuse Engineering Co., Inc. v. Haight, 97 F. (2d) 573 (C. C. A. 2d, 
1938). 

os supporting its holding that the evidence in the principal case 
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was admissible the court cited: Weber v. C., R. I. & P. Ry. Co., 
175 Iowa 358, 151 N. W. 852 (1915); Sutter v. Easterly, Mo. 

, 189 S. W. (2d) 284, 288-290 (1945); 5 WicmorE on Evt- 
DENCE, 3d Ed. (1940), §§ 1455-1457; Am. Law Institute, Model 
Code of Evidence, (1942) Rule 509 and Illustration 3. In Weber v. 
C., R. I. & P. Ry. Co. the defendant, to escape liability for injuries 
suffered by plaintiff in a train wreck, introduced a sworn declaration 
by a third party that he had caused the wreck by tampering with 
the rails. After the declaration was made the declarant had become 
insane. The evidence was admitted because the court considered a 
showing of “intellectual death” (insanity) a satisfactory meeting of 
the requirement that the declarant must be dead. But the court was 
careful to say, “We do not want to be understood here as extending 
the rule, in the exception to hearsay evidence, heretofore referred to 
beyond the record in this case.” Sutter v. Easterly was a suit to set 
aside a judgment at law on the ground that it was obtained through 
fraud; the fraud being the false testimony of the sole witness other 
than the parties. On the suit to set aside the judgment this witness 
refused to testify on the ground that he might incriminate himself. 
The court admitted a sworn affidavit in which the witness admitted 
he had not seen the accident in question and knew nothing first hand 
of it. The court held the affidavit admissible as a declaration against 
interest, but considered it unnecessary to rule on whether the risk 
the declarant ran in making the affidavit, that he might be liable for 
a civil suit, would make the affidavit a declaration against interest. 
The Model Code of Evidence, § 509 places the question of declara- 
tion against interest at the judge’s discretion. If he finds the decla- 
ration was contrary to the declarant’s pecuniary or proprietary 
interest, or subjected him to civil or criminal liability or rendered a 
claim by him against another invalid, or reasonably would subject 
him to hate, ridicule, or social disapproval, then it is a declaration 
against interest and admissible. Such a declaration the Code says, 
may be used if the witness is unavailable as evidenced by any inability 
to secure his testimony not due to the fault or procurement of the 
proponent of the evidence. Since Wigmore was the Chief Con- 
sultant in the drafting of the Code, this section of the Code also 
represents his view. 

It is important to note the limitation the court put upon its decision 
in the Weber case. The Weber case has been cited in two other cases. 
In Tom Love Grocery Co. v. Maryland Casualty Co., supra, the 
declarant had been convicted of burglary and therefore was dis- 
qualified as a witness by the judgment of infamy. It was held there 
that it was error to receive his declaration as evidence. Aetna Life 
Insurance Co. v. Strauch, 179 Okla 617, 67 P. (2d) 452 (1937) 
allowed the declaration of an executed wife murderer to come in as 
evidence. Declarant had in connection with his confession said he 
had planned to marry the girl, procure insurance, murder her, and 
collect. The court said that since a murderer could not collect in- 
surance that was admissible as against his pecuniary interest, but it 
rejected the idea as ridiculous that such a declaration would be against 
the declarant’s pecuniary interest because he might be compelled to 
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respond in damages for tort or fraud or deceit. The Sutter case does 
not seem to have been cited by any other case on this point of the 
admissibility of the declaration. 

Since in the Weber case the court specifically limited itself to the 
facts, and because the court in the Sutter case did not consider 
whether liability for a civil suit would render the declaration admis- 
sible, it does not seem that either of these cases supports the view 
of the principal case that upon a showing by the proponent of the 
evidence that the declarant is unavailable, because he can not be 
located, a declaration that would subject the declarant to civil liability 
is admissible. 

The court does, of course, find support from Wigmore and the 
Model Code, and it derives a great deal of at least moral support 
from courts which have themselves felt the old school requirements 
of declarations against interest too strict and inflexible. It is inter- 
esting to note that the principal case not only kicks over one but 
two of these requirements. This is believed to be one of the first 
cases relying largely on the view of the Model Code of Evidence. No 
other case has been found in which this particular section from the 
court has cited a section from the Model Code of Evidence, though 
this court has cited a portion of the introduction to the Code in deal- 
ing with a different matter. Stone v. Stone, 78 App. D. C. 517, 
136 F. (2d) 761 (1943). W. H. B. 


FEDERAL CouURTS—JURISDICTION—DISCRETION TO REFUSE To E,x- 
ERCISE JURISDICTION ON DoctTRINE ForuM Non CONVENIENS. — 
Plaintiff, a resident of Virginia, operated a public warehouse in 
Lynchburg. Defendant, a corporation of Pennsylvania doing business 
in Virginia and New York, delivered a load of gasoline to the ware- 
house tanks and pumps. An explosion and fire occurred during the 
delivery, the warehouse and its contents being burned and destroyed 
thereby. Plaintiff, alleging negligence and violation of Lynchburg 
ordinances by defendant, brought an action for damages in the Fed- 
eral District Court for the Southern District of New York. A motion 
by defendant to dismiss because of inconvenience of the forum was 
granted, 62 F. Supp. 291 (S. D. N. Y. 1945), but the Circuit Court 
of Appeals for the Second Circuit reversed, Gilbert v. Gulf Oil Corp- 
oration, 153 F. (2d) 883 (C. C. A. 2d, 1946), one judge dissenting, 
on the ground that the District Court, having jurisdiction, had no 
power of discretion as to whether or not it must exercise that juris- 
diction. Held, it is within the power of the District Court, in the 
exercise of sound discretion, to dismiss on the doctrine of forum non 
conveniens. Gulf Oil Corporation v. Gilbert, U.S. , 67 Sup. 
Ct. 839 (1947), Justices Black, Burton, Reed, and Rutledge dissent- 
ing. 

This and a companion case, Koster v. (American) Lumbermen’s 
Mutual Casualty Company,  & , 67 Sup. Ct. 828 (1947) 
decided the same day, definitely establish that the doctrine of forum 
non conveniens is applicable to cases originating in the federal courts 
under diversity of citizenship jurisdiction. In the Koster case, plain- 
tiff, a resident of New York brought an action in the District Court 
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for the Eastern District of New York as a member and policyholder 
of the company, on behalf of all its members and policyholders, to 
redress alleged breaches of fiduciary duty by managers of the com- 
pany. The defendants are the company, an association organized 
under the laws of Illinois and doing business in the 48 states, the 
president or manager, a resident of Illinois, and a second Illinois 
association acting as agent of the company. The principal place of 
business of the company, including the records and files, is in Illinois 
and the directors live there. A motion by defendant to dismiss on 
the ground of vexation to defendant and inappropriateness of the 
court selected by plaintiff was granted by the District Court, 64 
F. Supp. 595 (E. D. N. Y. 1945), and affirmed on appeal to the 
Circuit Court of Appeals for the Second Circuit, Koster v. (Ameri- 
can) Lumberman’s Mutual Casualty Company, 153 F. (2d) 888 
(C. C. A. 2d, 1946). Both courts relied on Rogers v. Guarant 

Trust Company of New York, 288 U. S. 123, 53 Sup. Ct. 295, 77 
L. ed. 652 (1933), Note (1934) 89 A. L. R. 720. 

The decisions of the Circuit Court in these two cases are not in- 
consistent with previous holdings of the Supreme Court. The de- 
cision in the Rogers case established that where a case involves 
inquiry into the internal affairs of a foreign corporation, considera- 
tions of convenience, efficiency, and justice require that the cause be 
heard in the state where the association has its principal, or at least 
a substantial, place of business. But no case heretofore had presented 
squarely the issue of applicability of the doctrine of forum non con- 
veniens in a straightforward diversity case seeking money damages. 
Situations involving interstate commerce carriers have been treated 
under the commerce clause, Article I, section 8 of the Constitution, 
and there inconvenience to the party defendant has been held violative 
of that clause, Davis v. Farmer’s Co-operative Equity Company, 262 
U. S. 312, 43 Sup. Ct. 556, 67 L. ed. 996 (1923). Other situations 
in which inconvenience was an issue involved other complicating and 
often paramount factors, such for example as special venue acts in 
Federal Employers Liability Act cases, Baltimore & Ohio Railroad 
Company v. Kepner, 314 U. S. 44, 62 Sup. Ct. 6, 86 L. ed. 28 (1941), 
Note (1942) 136 A. L. R. 1222, or cases requiring participation in 
the administrative policy of a state, Railroad Commission of Texas v. 
Rowan & Nichols Oil Company, 311 U. S. 570, 61 Sup. Ct. 343, 85 
L. ed. 358 (1941), or admiralty jurisdiction, Canada Malting Com- 
pany v. Paterson Steamship Company, 285 U. S. 413, 52 Sup. Ct. 
413, 76 L. ed. 837 (1932), or cases involving aliens and foreign law, 
Cuba Railroad Company v. Crosby, 222 U. S. 473, 32 Sup. Ct. 132, 
56 L. ed. 274 (1912), Note (1912) 38 L. R. A. (N. S.) 40. 

In Doyle v. Northern Pacific Railway Company, 55 F. (2d) 708 
(Minn. 1932), (1933) 46 Harv. L. Rev. 521, the District Court stated 
that the doctrine is not recognized by the Supreme Court and Circuit 
Court of Appeals decisions, while in a quite recent district court case, 
Sacco v. Baltimore & Ohio Railroad Company, 56 F. Supp. 959, 
960 (E. D. N. Y. 1944) the court said, “The so-called doctrine of 
forum non conveniens, while theoretically a qualification on jurisdic- 
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tion, has not been applied to any action commenced in the federal 
court, except in admiralty . . . or those cases which would have been 
denominated as actions in equity before the removal of the distinction 
by Rule 2 of the Federal Rules of Civil Procedure.” But compare 
Heine v. New York Life Insurance Company, 45 F. (2d) 426 
(Oregon 1930), aff'd, 50 F. (2d) 382 (C. C. A. 9th, 1931) where 
defendants, in a motion to dismiss, conceded the jurisdiction of the 
court but urged that it should refuse, in its discretion, to exercise 
such jurisdiction. There, the court granted the motion on the ground 
that it was a matter resting in its discretion, based on all the facts. 

The Court hete declined to take a position on the question whether 
the district court would be bound to follow the rule of the state in 
which it is sitting, noting that “The law of New York... is, so 
far as here involved, the same as the federal rule.” 67 Sup. Ct. at p. 
843. It thus appears that the Court considers there is a “federal 
rule” governing the discretion of a federal court to apply the doctrine 
and the standards that guide discretion. The language quoted may 
well be the basis for a decision in a case where a federal court dis- 
misses on the ground of forum non conveniens while sitting in a 
state which does not recognize the doctrine, cf., Boright v. Chicago, 
Rock Island & Pacific Railway Company, 180 Minn. 52, 230 N. W. 
457 (1930). 

It was suggested in the dissenting opinion that the question of 
convenience involved a welter of complex factors which would give 
rise to indistinguishable decisions if broad and indefinite discretion 
were left to the federal courts. But the doctrine is not a new one in 
intrastate or interstate actions and has been applied by the Supreme 
Court in special circumstances, no undue confusion is believed to 
exist as to the circumstances which will require or justify granting 
or denying, and the jealousy of the courts to protect their jurisdiction 
will safeguard against abuses. The doctrine has been thoroughly 
analyzed in several excellent articles, see Blair, The Doctrine of 
Forum Non Conveniens in Anglo-American Law (1929) 29 Con. L. 
Rev. 1; Foster, Place of Trial—Interstate Application of Intrastate 
Methods of Adjustment (1930) 44 Harv. L. Rev. 41; Dainow, The 
Inappropriate Forum (1934) 29 Inu. L. Rev. 867. The result of 
this decision is to carry into the federal courts a well known doctrine 
having an established place in the jurisprudence of = —- 


INTERSTATE COMMERCE—FEDERAL Foop, Druc, AND COSMETIC 
Act—JURISDICTION IN FALSE GUARANTY PROSECUTION.—Appellee 
was charged in an information with having given a false guaranty in 
violation of Section 301(h) of the Federal Food, Drug, and Cosmetic 
Act. 52 Star. 1040, 1042 (1938), 21 U. S. C. §331(h) (1940). 
The information alleged that the appellee, doing business in San 
Diego, California, gave to a distributor in Hollywood, California, a 
continuing guaranty that no product thereafter shipped to the dis- 
tributor would be adulterated or misbranded within the meaning of 
the Act; that while the guaranty was in full force and effect, the 
appellee consigned to the distributor a shipment of a vitamin food 
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which was adulterated and misbranded, thereby making the guaranty 
false as to that shipment; and that prior and subsequent to the date 
of the shipment in question the Hollywood distributor was engaged 
in introducing into interstate commerce quantities of the vitamin food 
supplied by the appellee. Appellee moved the District Court to dis- 
miss the information on the ground that it did not state an offense, 
because Section 301(h) of the Act applied only to a guaranty false 
relative to an interstate shipment and the information did not allege 
that the distributor intended to sell the food in the shipment in ques- 
tion in its interstate rather than in its intrastate business. The Dis- 
rict Court by an oral opinion granted the motion to dismiss. A direct 
appeal to the Supreme Court was taken by the United States. Held, 
Section 301(h) definitely proscribes the giving of a false guaranty to 
one engaged wholly or partly in an interstate business irrespective of 
whether that guaranty leads in any particular instance to an illegal 
shipment in interstate commerce. Justice Jackson wrote a dissenting 
opinion. United States v. Michael Walsh, an Individual Trading as 
Kelp Laboratories, 67 Sup. Ct. 1283 (1947). 

The Federal Food, Drug, and Cosmetic Act of 1938 rests, as did 
the Food and Drugs Act of 1906, upon the interstate commerce 
clause of the Constitution. Hence, it is ever necessary, in consider- 
ing the operation of the various sections of the Act, to bear in mind 
the aim of regulating interstate commerce. The idea of distributors 
protecting themselves by having their suppliers give guaranties that 
the articles furnished are not adulterated or misbranded did not 
originate in the Federal Food, Drug, and Cosmetic Act of 1938. 
Section 9 of the Food and Drugs Act of 1906, 34 Start. 768, 771, 21 
U. S. C. § 13 (1934 Ed.), provided, “That no dealer shall be pros- 
ecuted under the provisions of this Act when he can establish a guar- 
anty. . . . Said guaranty, to afford protection, shall contain the 
name and address of the party or parties making the sale of such 
articles to such dealer, and in such case said party or parties shall 
be amenable to the prosecutions, fines, and other penalties which 
would attach, in due course, to the dealer. . . .” Thus the sole func- 
tion of the guaranty provision in the Act of 1906 was to immunize 
the dealer from prosecution for shipping interstate a violative article 
by substituting liability of the supplier who falsely guaranteed that 
the article was not violative. Glaser, Kohn and Co. v. United States, 
224 Fed. 84 (C. C. A. 7th, 1915); United States v. Charles L. 
Heinle Specialty Co., 175 Fed. 299 (E. D. Pa. 1910) ; 26 Ops. Att’y 
Gen. 449, 452. The sanction of substituted liability requires the 
movement in interstate commerce of the particular articles which are 
falsely guaranteed. In Steinhardt Bros. and Co. v. United States, 
191 Fed. 798 (C. C. A. 2d, 1911), the court, in construing Section 9 
of the Act of 1906, said: “Moreover, the guaranty is to be of such 
a sort and so given that the guarantor can be himself convicted of 
the offense . . . the shipment being the offense.” 

The legislative history discloses that in replacing the Act of 1906 
with the Federal Food, Drug, and Cosmetic Act of 1938, Congress 
manifested an intention to retain the salutary features of the earlier 
Act and to “. . . strengthen and extend that law’s protection of the 
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consumer.” §S. Rept. No. 152, 75th Cong., Ist Sess., p. 1. Recog- 
nition of the legislative purpose to extend the range of consumer 
protection is found in the opinion of the Court as written by Justice 
Frankfurter in United States v. Dotterweich, 320 U. S. 277, 64 Sup. 
Ct. 134, 88 L. ed. 48 (1943): “The Food and Drugs Act of 1906 
was an exertion by Congress of its power to keep impure and adul- 
terated food and drugs out of the channels of commerce. By the Act 
of 1938, Congress extended the range of its control over illicit and 
noxious articles and stiffened the penalties for disobedience. The 
purposes of this legislation thus touch phases of the lives and health 
of people which, in the circumstances of modern industrialism, are 
largely beyond self-protection. Regard for these purposes should in- 
fuse construction of the legislation if it is to be treated as a work- 
ing instrument of government and not merely as a collection of Eng- 
lish words.” (It is interesting that Justice Murphy, who wrote the 
dissenting opinion in the Dotterweich case, gives the above citation in 
his opinion of the court in the instant case.) 

In the Act of 1938 guaranty provisions are found in two sections. 
In Section 303(c) (2), the guaranty contemplated is set out in some 
detail as “a guaranty . . . signed by, . . . the person residing in 
the United States from whom he received in good faith the article, 
to the effect . . . that such article is not adulterated or mis- 
branded. . . .” This section further provides that a distributor hold- 
ing a guaranty is exempt from the penalties of the Act if he intro- 
duces the article guaranteed into interstate commerce and it is alleged 
to be adulterated or misbranded. The exemption coupled with the 
guaranty in Section 303(c) (2) of the 1938 Act significantly lacks 
the substituted liability proviso upon which the exemption coupled 
with the guaranty in Section 9 of the 1906 Act depended. The other 
reference to a guaranty in the 1938 Act is the prohibition against 
“The giving of a guaranty . . . referred to in Section 303(c) (2), 
which guaranty is false . . .” in Section 301(h). 

The question presented in the instant case is whether the sanction 
for giving a false guaranty is an indirect one based upon a substituted 
liability or a direct one based upon an original liability for giving the 
false guaranty. This is the first case to come before an appellate 
court raising in a simple, clear-cut setting the question of original 
liability under Section 301(h) for giving a false guaranty. There is 
a dictum in Barnes v. United States, 142 F. (2d) 648, 650 (C. C. A. 
9th, 1944) which asserts the view that the sanction for violation of 
Section 301(h) depends on substituted liability. But in the Barnes 
case, after the vitamin product which was falsely guaranteed was de- 
livered intrastate to the distributor, the latter shipped the product to 
another state. Thus the facts involved an interstate shipment of the 
adulterated and misbranded product in violation of the Act and sub- 
stituted liability is not essential to the decision. In the instant case, 
after the vitamin product which was falsely guaranteed was delivered 
intrastate to the distributor, the latter withheld the product from 
ever crossing a state line. The distributor never incurred any liability 
for which his guarantor could be substituted. Sustaining the informa- 
tion in the instant case necessarily rejects the theory of substituted 
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liability and sustains the theory of original liability. Justice Jackson, 
in his dissenting opinion, squarely meets the holding of the Court by 
asserting: “The whole plan was to have a substituted liability in 
case the violator of the Act became such in good faith. This decision 
makes a new, independent and original liability where there has been 
no alleged violation by moving the goods in interstate commerce.” 

The Court's construction of Section 301(h) as imposing original 
liability for giving a false guaranty to a distributor engaged wholly or 
partly in an interstate business does not pose a constitutional issue, 
since it is well established that Congress may legislate with respect to 
intrastate activities which so aifect interstate commerce as to make 
their regulation an appropriate micans to the attainment of a legit- 
imate end, the exercise of the congressional power to regulate inter- 
state commerce. United States v. Wrightwood Dairy Co., 315 U. S. 
110, 62 Sup. Ct. 523, 86 L. ed. 726 (1942) ; United States v. Darby, 
312 U. S. 100, 61 Sup. Ct. 451, 85 L. ed. 609 (1941); Currin v. 
Wallace, 306 U. S. 1, 59 Sup. Ct. 379, 83 L. ed. 441 (1939); Con- 
solidated Edison Co. v. N. L. R. B., 305 U. S. 197, 59 Sup. Ct. 206, 
83 L. ed. 126 (1938). Guaranteeing to a distributor who engages in 
interstate business that articles supplied comply with the Federal 
Food, Drug, and Cosmetic Act encourages the distributor to ship the 
articles interstate. If the articles are adulterated or misbranded the 
false guaranty encourages interstate shipment of the very articles 
which it is the purpose of the Act to prohibit moving in interstate 
commerce. A case presenting close analogy to the present one was 
United States v. Ferger, 250 U. S. 199, 39 Sup. Ct. 445, 63 L. ed. 
936 (1919). In that case, the defendant who had issued false bills 
of lading argued that the act under which he was charged was uncon- 
stitutional as applied to him because the goods were non-existent and 
hence could not enter interstate commerce. In rejecting his argument 
the Court stated: “. . . this mistakenly assumes that the power of 
Congress is to be necessarily tested by the intrinsic existence of com- 
merce in the particular subject dealt with, instead of by the relation 
of that subject to commerce and its effect upon it . . . the power of 
Congress to regulate . . . must include . . . a host of other acts 
which, because of their relation to and influence upon interstate com- 
merce, come within the power of Congress to regulate, although they 
are not interstate commerce in and of themselves. . . . 


T. B. 


Lasor LAW—INJUNCTIVE RELIEF UNDER Norris-LAGUARDIA 
Act.—A brief review of the development of injunctive law in the 
field of labor controversies reveals that alternative legislative and 
judicial innovations have marked its course. At a time when the 
national legislature is vitally concerned with proposed amendatory 
labor legislation (H. R. 3020, 80th Cong. (1947), S. 1126, 80th 
Cong. (1947)) an important unit of the federal judiciary has given 
a decision which applies some braking force to expanding notions 
of immunity to injunctive process for labor disputants. 

Appellee operated a lunch counter in conjunction with the delica- 
tessen business she owned. Finding it inconvenient and disruptive 
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to her business to receive bakery supplies at noon-time she requested 
the bakery driver, a member of appellant union, to make deliveries 
at a different time and was refused. This refusal was affirmed by 
the bakery manager with discontinuance of deliveries. Shortly there- 
after a union agent appeared, seeking to collect the bakery account, 
alleging that it was due the driver. Appellee declined to make pay- 
ment to him, declaring that the debt was owed to the bakery manager 
and would be paid directly to him. Notice was given that the union 
would boycott the delicatessen for continued refusal to pay the driver. 
Appellee sent her check to the bakery manager but it was returned 
by the union agent, with the assertion that it was twelve dollars less 
than the amount due the driver. A boycott was instituted and made 
completely effective as to bakery products, and picketing was begun. 
Appellee secured injunctive relief from the District Court. The union 
appealed on the ground that the case involved a labor dispute and, 
consequently, compliance with the procedural requirements of the 
Norris-LaGuardia Act was an unsatisfied condition precedent of 
the lower court’s jurisdiction to grant the injunctive relief. 

The United States Court of Appeals for the District of Columbia 
accepted the case to decide the question whether or not it involved a 
“labor dispute” within the purview of the Act. Held, that under the 
facts and the law, a bona fide “labor dispute” did not exist between 
appellant and appellee and the District Court exercised proper juris- 
diction in granting the injunction. Bakery Sales Drivers Local Union 
No. 33 v. Wagshal, App. D. C. No. 9121, April 28, 1947. 

The labor injunction became established in the late 1880’s and 
was freely dispensed by judges in that period. See Gregory, LaBor 
AND THE Law, p. 99 (1946). In 1890, the Sherman Act, the founda- 
tion statute of federal labor law, declared contracts, combinations and 
conspiracies in restraint of trade and commerce to be illegal. 26 Star. 
209 (1890), 15 U. S. C. 1 (1940). An injunction was sustained 
against a union in the first case to reach the Supreme Court, without 
a decision on the scope of the Act. In re Debs, Petitioner, 158 U. S. 
564, 15 Sup. Ct. 900, 39 L. ed. 1092 (1895). Although it was 
strenuously contended that labor activities were never intended to be 
included within the prohibitions of the Sherman Act, the full force of 
the Act was brought to bear upon the activities of labor in the famous 
Danbury Hatters Case, when it was held that the Act did apply to 
combinations of labor as well as of capital. Loewe v. Lawler, 208 
U. S. 274, 28 Sup. Ct. 301, 52 L. ed. 488 (1908), see Landis, Cases 
on Lazor Law, p. 37 (1934). 

In their conventions of 1912 both of the major political parties 
pressed for legislation restricting the equity jurisdiction of the federal 
courts over labor controversies. S. Rept. 163, 72d Cong., p. 7 (1932). 
Two years later the Clayton Act became law, widening the range 
of permissible labor activities and imposing restrictions on the judicial 
operation of the Sherman Act, supra. 38 Star. 738 (1914), 29 
U. S. C. 52 (1940). 

The Supreme Court, however, reasserted its control over the issue 
of injunctions in labor disputes by interpreting the Clayton Act in a 
restrictive manner. Duplex Printing Press Co. v. Deering, 254 U. S. 
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443, 41 Sup. Ct. 172, 65 L. ed. 349 (1921); American Steel 
Foundries v. Tri-City Central Trades Council, 257 U. S. 184, 42 
Sup. Ct. 72, 66 L. ed. 189 (1921). See Sayre, THE Crayton Act 
ConstrRuED (1928). Congress responded in turn, after due delibera- 
tion, and the Norris-LaGuardia Act was passed in 1932. 47 Star. 
70 (1932), 29 U. S. C. 101 (1940). The legislative history of the 
Act demonstrates that it was the definite purpose of Congress to 
delimit the equity jurisdiction of the federal courts in cases involving 
labor disputes, and thereby obviate the results of the judicial con- 
struction of the Clayton Act, supra. H. Rept. 669, 72d Cong. p. 3, 10- 
11 (1932), S. Rept. 163, 72d Cong. p. 7 (1932). See New Negro 
Alliance v. Sanitary Grocery Co., 303 U. S. 552, 562, 58 Sup. Ct. 
703, 82 L. ed. 1012 (1938). 

Sections 1 and 7 of the Norris-LaGuardia Act deprive federal 
courts of jurisdiction to issue any restraining order or temporary or 
permanent injunction in a case involving or growing out of a labor 
dispute, except in strict conformity with stated procedural require- 
ments, and in further conformity with the public policy declared by 
the Act. 47 Srar. 70, 71 (1932), 29 U. S. C. 101, 107 (1940). 
The declaration of public policy contained in Section 2 indicates 
Congressional desire to give the workingman equal opportunity in 
the economic sense in his dealings with the employer free from the 
harsh disadvantage of promiscuous injunctive process. S. Rept. 163, 
72d Cong., p. 11 (1932). See Wilson and Co. v. Birl, 27 F. Supp. 
915, 917 (E. D. Pa. 1939), aff'd 105 F. (2d) 948 (C. C. A. 3d, 
1939). 

Section 13(c) of the Act defines the term “labor dispute” to 
include “any controversy concerning terms or conditions of employ- 
ment, or concerning the association or representation of persons in 
negotiating, fixing, maintaining, changing, or seeking to arrange terms 
or conditions of employment, regardless of whether or not the dis- 
putants stand in the proximate relation of employer and employee.” 
47 Strat. 73 (1932), 29 U. S. C. 113 (c) (1940). It is obvious that 
the scope of this Act is dependent on the courts’ interpretation of 
what constitutes a “labor dispute,” in consideration of the dynamic 
source of the fact situations which present the problem. See Note 
(1937) 50 Harv. L. Rev. 1295. In contrast with the judicial action 
which so largely nullified the reforms sought by the Clayton Act, 
supra, the courts have been liberal in holding that wherever the facts 
show a bona fide labor controversy, founded upon genuine issues in- 
volving the protection of labor in pursuing its legitimate objectives, 
the Norris-LaGuardia Act is an effective bar to injunctive relief, 
even where the employer may in effect be an innocent bystander. 
Lauf v. Shinner and Company, 303 U. S. 323, 58 Sup. Ct. 578, 82 
L. ed. 872 (1938); New Negro Alliance v. Sanitary Grocery, Inc., 
supra; Fur Workers’ Union v. Fur Workers’ Union, 70 App. D. C. 
122, 105 F. (2d) 1 (1939), aff'd 308 U. S. 522, 60 Sup. Ct. 292, 
84 L. ed. 443 (1939) ; Brotherhood of Railroad Trainmen v. Toledo, 
Peoria and Western Railroad, 321 U. S. 50, 64 Sup. Ct. 413, 88 L. ed. 
534 (1944). 

The definite judicial tendency to broadly construe the terms of 
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the Act has given rise to the comment that the employer was being 
forced into a helpless position, with salvation apparent only in 
amendatory legislation. (1940) 8 Gro. Wasu. L. Rev. 980. The 
same observation has given rise to the arguments in support of the 
so-called “‘anti-labor legislation” now pending in Congress. See Hear- 
ings before Senate Committee on Labor and Public Welfare on S. 55 
and S. J. Res. 22, 80th Cong. (1947), and Sen. Taft (R., Ohio), 
93 Cong. Rec. April 23, 1947, at 3950 (unbound). 

Case study reveals, however, that the courts have not subjugated 
the property rights of employers in the interest of protecting em- 
ployees against the injunctive process. Annotation—Norris-LaGuardia 
Act, 146 A. L. R. 1245 (1943), Teller, Lasor Disputes AND COLLEC- 
TIVE BARGAINING, Supp., Vol. I, §210 (1943). The instant case is 
an example of the disposition on the part of the judiciary to utilize 
the injunction on those occasions when the employer is forced into a 
harmful position unjustly. Clark, J., speaking for the Court of 
Appeals, said: “The protection of labor . . . in its efforts to advance 
the individual and collective well being of its membership does not 
require that we open the way, through interpretative expansion of 
the concept of ‘labor dispute,’ to unbridled attacks upon commercial 
interests which may by chance or misadventure brush a union or a 
union member.” Bakery Sales Drivers Local Union’ No. 33 v. 
Wagshal, supra at p. 4. 

Viewing the interaction of the judiciary and the legislature that 
has determined the historical development of injunctive law in the 
field of labor controversies, it is somewhat paradoxical that judicial 
interpretation of the Norris-LaGuardia Act furnishes incidental sup- 
port today for those who oppose legislative measures which would 
alter present restrictions on the use of injunctive process. See Sen. 
Thomas (D., Utah), 93 Cong. Rec. May 8, 1947, at 4889 (unbound). 

L. C. N. 








LABOR LAw—Norris-LAGUARDIA ActT—LABoR INJUNCTIONS— 
STATUTORY INTERPRETATION.—In October, 1946, the United States 
Government, pursuant to an executive order, had taken possession of 
and was operating most of the country’s bituminous coal mines. The 
terms and conditions of employment were governed by a contract 
with the United Mine Workers of America. A dispute arose con- 
cerning the interpretation of the contract, and the United Mine 
Workers of America, after fruitless negotiations with the govern- 
ment, issued a strike notice. The District Court of the United States 
for the District of Columbia, upon complaint of the United States 
Government, issued a temporary order restraining the defendants 
from continuing in effect the strike notice. The defendants disobeyed 
the order and a major coal strike took place. The government filed 
a petition for a rule to show cause why the defendants should not be 
punished for contempt. The United Mine Workers, by way of de- 
fense, contended that the Norris-LaGuardia Act had ousted the Dis- 
trict Court of jurisdiction to issue either the restraining order or rule 
to show cause. Held, by the Supreme Court, in affirming the decision 
of a court, that the Norris-LaGuardia Act does not apply to 
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a dispute involving the United States in its role of manager of facil- 
ities seized pursuant to the Smith-Connally Act. United States v. 
United Mine Workers of America, 329 U. S. , 67 Sup. Ct. 677 
(March 6, 1947). 

The Norris-LaGuardia Act provides “that no court of the United 
States . . . shall have jurisdiction to issue any restraining order or 
temporary or permanent injunction in a case involving or growing 
out of a labor dispute . . .” unless certain strict requirements pro- 
vided for in the Act, and concededly not compiled with by the gov- 
comma here, are met. 47 Star. 70 (1932), 29 U. S. C. §§ 101-115 
(1940). 

The question before the Court was whether or not Congress in- 
tended that this Act should apply in the factual situation outlined 
above. In holding that it did apply, the Court read a major exemp- 
tion into the statute. The Court’s rationale rests on an ancient canon 
of legislative construction coupled with a strained interpretation of 
the legislative history of the Norris-LaGuardia Act. With respect to 
the canon of construction the Court states “that statutes which in 
general terms divest pre-existing rights or privileges will not be ap- 
plied to the sovereign without express words to that effect.” This 
rule, relied upon so heavily by the Court, is, however, subject to a 
generally recognized exception “That the King shall not be exempted 
by construction of law out of the general words of Acts made to sup- 
press wrong, because he is the fountain of justice and common right, 
and the King being God’s Lieutenant cannot do a wrong.” In the 
Case of the Master and Fellows of Magdalen College in Cambridge, 
11 Coke 66 b (about 1612). See also Sutherland, J. G., SraruTory 
Construction, 3d. Ed. Chicago, 1943, pp. 192-193. The exception 
rather than the rule appears applicable in the instant case. Congress, 
in enacting the Norris-LaGuardia Act, sought to preserve the integ- 
rity of Federal equity jurisdiction and eliminate the evils associated 
with the labor injunction. To “suppress” these wrongs it withdrew 
jurisdiction from federal courts in certain situations. It would in- 
deed be anomalous to read the statute as permitting only the Federal 
Government to subvert its basc policies. 

The Court senses that no single canon of interpretation can yield a 
definite answer to so complex a problem. For additional strength it 
looks to the legislative history of the Act, or at least that part of it 
which fits the Court’s view of the problem most closely. This legisla- 
tive history is comprised largely of statements made by two Repre- 
sentatives during the House debates. At best these statements, char- 
acterized by Mr. Justice Frankfurter in his concurrence as “inex- 
plicit remarks in the give and take of debate” would establish that 
the Norris-LaGuardia Act was not intended to apply to labor dis- 
putes involving the regular civil or military personnel of the United 
States. It seems clear that the government’s operation of the mines 
was not such a sovereign function but was merely of a temporary na- 
ture as a business enterprise, not entitled to immunity from the Nor- 
ris-LaGuardia Act. 

The Court either disregards completely or brushes aside with only 
brief notice the powerful arguments in support of the defendant’s 
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position, namely: (1) The express language of the Act, (2) The 
legislative history of the Act, (3) The legislative history of the War 
Labor Disputes Act. 57 Stat. 163 (1943), 50 U. S. C. App. §§ 1501 
et. seq. (1940). 

The language of the statute is clear and unambiguous in its declara- 
tion that no court shall have jurisdiction to issue injunctions in labor 
disputes. One of the basic maxims of statutory interpretation is the 
rule that a statute, clear on its face, need not and cannot be in- 
terpreted by a court; only legislation ambiguous and doubtful in 
character is subject to the process of statutory interpretation. Cami- 
nettt v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 L. ed. 442 
(1917). It seems clear that departures from so clear a text would 
be warranted, if at all, only by the most convincing manifestations of 
legislative intent. 

The legislative history of the Norris-LaGuardia Act establishes 
clearly that it applied to suits brought by the government. Con- 
gress had before it a complete history of the abuses in injunctions 
obtained at the suit of the government itself. The Debs case, an out- 
standing example of an injunction obtained by the government in a 
labor dispute, figured prominently in the Congressional discussion 
concerning the need for this legislation. In re Debs, 158 U. S. 564, 
15 Sup. Ct. 900, 39 L. ed. 1092 (1895). It was this type of injunc- 
tion “secured by the Attorney General of the United States, under 
claim of compelling public emergency, that gave the most powerful 
momentum to the enactment of the Norris-LaGuardia Act.” (Frank- 
furter’s concurrence. ) 

The legislative history of the War Labor Dispute Act demonstrates 
clearly that the Norris-LaGuardia Act did not immunize the govern- 
ment from its operations. Senator Connally, sponsor of the War 
Labor Disputes Act, during consideration of that measure by Con- 
gress, offered on the floor of the Senate an amendment which would 
permit the government to secure injunctions from the District Courts 
to restrain violations of the War Labor Disputes Act. Senator Con- 
nally at that time recognized and attempted to rationalize this de- 
parture from the Norris-LaGuardia Act, 89 Cong. Rec. 3906. 
Nevertheless, this proposal was rejected by the Senate after full de- 
bate. The House version of the Bill attempted to accomplish Senator 
Connally’s objective by a direct amendment to the Norris-LaGuardia 
Act. In conference the Senate version prevailed. The government 
had been denied the right to secure injunctions. The Court rejected 
this persuasive debate on the grounds that some of the Senators par- 
ticipating, were not members of the Senate in 1932 and none of them 
was on the Senate Judiciary Committee which reported the Norris- 
LaGuardia Bill. 

The decision in the principle case has wrought a substantial change 
in our national labor policy. The conclusion seems inescapable that 
it was the national emergency rather than more usual judicial con- 
siderations which dictated these policy changes. The case is dramatic 
evidence of the fact that broad problems of a social and economic 
nature are peculiarly resistant to adequate judicial determination. In 
such fields where the legislature is specially qualified to act, the 
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courts should be extremely loath to tread. The decision in this case 


goes a long way toward identifying the phrase “judicial legislation” 
with judicial usurpation. L 


PATENTS—JURISDICTION OF FEDERAL AND STATE Courts—Pat- 
ENTS IsSUED TO ONE NOT THE First INVENToR.—In an action for a 
declaratory judgment as to the title of patents plaintiff, claiming to be 
the first inventor instead of defendant’s assignors, seeks to have as- 
signed to him patents which are assigned to the defendant on the 
ground that the defendant is trustee ex maleficio. Held, that under 
the alleged circumstances the patent would be absolutely void and the 
court cannot order an assignment of property in which the defendant 
has and can confer no title. Crook v. Bendix Aviation Corp., 68 F. 
Supp. 449, 72 U. S. P. Q. 44 (Del. 1946). 

In this case the allegations presented an opportunity for the reso- 
lution of two seemingly conflicting Supreme Court decisions. In 
Kennedy v. Hazelton, 128 U. S. 667, 9 Sup. Ct. 202, 32 L. ed. 576 
(1888), where the defendant had agreed to assign to the plaintiff any 
patents obtained for improvements in steam boilers and where the 
defendant made such improvements and then procured the patents 
under the oath of a third person as the inventor who assigned: to the 
defendant in order to defraud the plaintiff, it was held in a suit for 
specific performance that a patent granted to one who is not the first 
inventor is void and that equity cannot decree specific performance 
of an agreement to convey property to which the defendant has no 
title. This decision was later approved in Friedman v. Washburn 
Co., 145 F. (2d) 715, 63 U. S. P. Q. 322 (C. C. A. 7th, 1944) ; 
Howe v. Howe & Owen Ball Bearing Co., 154 Fed. 820 (C. C. A. 
8th, 1907) ; Standard Scale & Foundry Co. v. McDonald, 127 Fed. 
709 (C. C. W. D. Mo. 1904); Hildreth v. Thibodeau, 117 Fed. 146 
(C. C. Mass. 1902). 

In Becher v. Contoure Laboratories, Inc., 279 U. S. 388, 49 Sup. 
Ct. 356, 73 L. ed. 752 (1929), the inventor of a machine employed 
defendant to construct it, and defendant agreed to keep the invention 
secret and to refrain from using the invention for the benefit of him- 
self or any other individual. Defendant surreptitiously obtained a 
patent for the invention as his own. In a suit in a state court it was 
decreed that defendant held the patent as trustee ex maleficio for the 
inventor, and an assignment of the patent to the inventor was or- 
dered. The Supreme Court affirmed the decision of the state court 
although under the federal rule in similar circumstances the patent 
would have been void and nonassignable. 

In the principal case the defendant contended that the Becher case 
had overruled the decision in Kennedy v. Hazelton, supra, but the 
court explicitly disapproved of this contention with the reasoning that 
the exclusive jurisdiction to declare a patent void is peculiar to fed- 
eral courts and that the state court in the Becher case had no power 
to rule other than it did. Therefore, “the Becher case did not over- 
rule Kennedy v. Hazelton in a case originating in the federal courts.” 

The doctrine that a patent issued to one who is not the first inventor 
is void has been applied by a federal court to the situation where the 
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patentee obtained the invention in confidence from the inventor and, 
after the patent is issued, the inventor brings suit for assignment of 
the patent. The inventor’s request is denied but he is granted an 
accounting and damages. Friedman v. Washburn Co., supra. Relief 
is granted, not under the patent statutes, but on the equity principle 
of unjust enrichment. Hoeltke v. Kemp Mfg. Co., 80 F. (2d) 912 
(C. C. A. 4th, 1936). The rationale is well expressed in Allen- 
Qualley Co. v. Shellmar Products Co., 31 F. (2d) 293, 296-7 (N. D. 
Ill. 1929) wherein it is said that “the question is not one of contracts, 
of patents, or of professional conduct of counsel. It is a question of 
the validity in equity of the acts of the defendant in receiving in con- 
fidence, pending making contractual relationship, . . . a disclosure of 
the plaintiff’s secrets, using such disclosure to locate a patent, .... 
The patent itself is therefore imbued with a trust relationship.” For 
further discussion see Irish, Confidential Disclosure of Trade Secrets 
(1946) 15 Geo. Wasu. L. Rev. 87. 

The resolution of the Becher and Kennedy v. Hazelton decisions 
by the court in the principal case is based on past decisions regarding 
the jurisdiction of federal and state courts in suits involving patents. 
In determining whether a state or a federal court has jurisdiction of 
a suit the main question is whether the suit is one arising under the 
patent laws of the United States and thus within the exclusive juris- 
diction of the federal courts. A case involving patent rights does not 
necessarily arise under the patent laws, and a state court has juris- 
diction to determine questions relating to patent rights when such 
questions are incidental or collateral to a main cause of action over 
which the courts of the state have jurisdiction. Luckett v. Delpark, 
270 U. S. 496, 46 Sup. Ct. 397, 70 L. ed. 703 (1926). To constitute 
a suit under the patent laws justiciable by a federal court, the com- 
plainant must assert some right or interest under those laws, or at 
least make it appear that some right or privilege will be defeated by 
one construction of those laws or sustained by another. Odell v. 
Farnsworth Co., 250 U. S. 501, 39 Sup. Ct. 516, 63 L. ed. 1111 
(1919). 

Only a federal court may pass directly upon the question of in- 
fringement, General Electric Co. v. Marvel Rare Metals Co., 287 
U. S. 430, 53 Sup. Ct. 202, 77 L. ed. 408 (1932), or of the construc- 
tion of the patent laws, Steinmetz v. Allen, 192 U. S. 543, 24 Sup. 
Ct. 416, 48 L. ed. 555 (1904), or of the validity of a patent, St. Paul 
Plough Works v. Starling, 127 U. S. 376, 8 Sup. Ct. 1327, 32 L. ed. 
251 (1888). 

Where an action is brought on a contract of which a patent is the 
subject matter, the case arises on the contract and not under the 
patent laws, and the state court has jurisdiction. Briggs v. United 
Shoe Machinery Co., 239 U. S. 48, 36 Sup. Ct. 6, 60 L. ed. 138 
(1915). An action may be maintained in a state court to enforce 
payment of royalties or license fees. Felix v. Scharnweber, 125 U. S. 
54, 8 Sup. Ct. 759, 31 L. ed. 687 (1888). Where the gist of the 
action is to determine the title to a patent, the state court has juris- 
diction even though questions of validity or infringement of the patent 
are involved in connection with such determination. New Marshall 
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Engine Co. v. Marshall Engine Co., 223 U. S. 473, 32 Sup. Ct. 238, 
56 L. ed. 513 (1912). The state courts are not prohibited from pass- 
ing upon patents, their validity or their infringement, when the in- 
quiry arises as an incidental or collateral part of a case properly triable 
in a state court. Reliable Incubator & Brooder Co. v. Stahl, 105 Fed. 
663 (C. C. A. 7th, 1901). 

The difficulty arises in the hybrid cases in which complainant as- 
serts rights under the patent laws and alleges infringement of those 
rights, but in which the first question to be determined is one unre- 
lated to the patent laws, such as the interpretation of a contract or 
the establishment of title. The test of jurisdiction is set forth by 
Laning v. National Ribbon & Carbon Paper Mfg. Co., 125 F. (2d) 
565, 52 U. S. P. Q. 559 (C. C. A. 7th, 1942): “1. If the plaintiff 
bases his action broadly on his rights under the patent laws and 
alleges infringement of those rights, the case is one arising under the 
patent laws and the federal courts have jurisdiction therein. Al- 
though the answer raises an issue foreign to the patent laws, for ex- 
ample, the existence or non-existence of a contract, or if the plaintiff 
in his complaint anticipates such a defense—even if subsequent plead- 
ings show that the sole question to be determined is a matter of gen- 
eral law as opposed to patent law—yet the action is one arising under 
the patent laws... . Excelsior Wooden Pipe Co. v. Pacific Bridge 
Co., 185 U. S. 282, 22 S. Ct. 681, 46 L. Ed. 910; 2. If, however, the 
action is one in which the plaintiff asks for affirmative relief as a basis 
for his right to relief for infringement, then the action is not one aris- 
ing under the patent laws. Such an action belongs properly in a state 
court, and federal courts have no jurisdiction therein, in the absence 
of diversity of citizenship. An allegation of infringement in such a 
case must be construed as an allegation that the plaintiff, after his title 
to the patent has been established by the court, will seek relief from in- 
fringement. . . . Lion Mfg. Corporation v. Chicago Flexible Shaft 
Co., 106 F. (2d) 930.” 

Recently in a unique case, MacGregor v. Westinghouse Electric 
& Mfg. Co., 67 Sup. Ct. 421 (1947), where the defendant maintained 
in a counterclaim to a suit for royalties that the patent was invalid, 
the United States Supreme Court remanded the case to the Pennsyl- 
vania Supreme Court for a new trial to determine the validity of the 
patent. This decision poses some important questions. Among them 
are: (a) What is the effect of a determination of validity by a state 
court upon either courts of other states or federal courts? (b) Ifa 
state court finds only certain claims of a patent invalid, is the patentee 
obligated to disclaim the invalid claims? 

The principal decision derives its value mainly from its interpre- 
tation of two important Supreme Court decisions. It retains intact 
the tenor of previous decisions and of the patent statutes that to be 
valid a patent must issue to the first inventor and that federal courts 
have the exclusive power to declare patents invalid. An inventor 
who desires a patent should seek it diligently. This rule is not harsh 
because an inventor who wishes to profit from his invention can elect 
to rely for protection from the invasions of others upon either the 
statutory monopoly provided by the patent laws or his ability to pre- 
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serve the secrecy of his invention. If the invention is pilfered and a 
patent is issued for it, the inventor should attempt to invoke the juris- 
diction of a state court in order to obtain assignment of title to the 
patent. The inventor is not entirely without another remedy since he 
could seek an award of priority in an interference proceeding, but in 
this the inventor must also act diligently. If the patent has been in 
existence for more than one year, as a prior publication it will pre- 
clude the issuance of a patent to the true inventor, although it may 
be declared invalid. W. H. J. K. 


PATENTS—MOorTION FOR SUMMARY JUDGMENT—PRESUMPTION OF 
VaLipity.—In a declaratory judgment suit plaintiff sought to have 
defendant’s patent declared invalid. Plaintiff moved for summary 
judgment, and the motion was accompanied by anticipatory patents, 
drawings of plaintiff’s structure which is charged to infringe, and 
the file wrapper of defendant’s patent. The defense relied mainly 
upon the theory that the presumption of validity arising from the 
issuance of a patent is sufficient to raise an issue as to a material 
fact and, thus, to preclude entry of the judgment. Held, that, when 
the motion presents evidence which leaves no doubt in the mind of 
the court that the patent is invalid, the court may enter summary 
judgment to that effect. Juniper Mills, Inc. v. J. W. Landenberger 
& Co., 72 U.S. P. Q. 108 (E. D. Pa. 1947). 

A presumption of validity arises from the issurance of a patent. 
Radio Corp. of America v. Radio Engineering Laboratories, Inc., 
293 U. S. 1, 55 Sup. Ct. 928, 79 L. ed. 163 (1934). The letters 
patent are prima facie evidence of the validity of such letters patent 
and of the novelty of the device. Long v. Dick, 38 F. Supp. 214 
(S. D. Calif. 1941). The presumption is strengthened if alleged 
anticipating patents were considered by the Patent Office prior to 
the issuance of the patent in suit, Nordberg Mfg. Co. v. Woolery 
Machine Co., 79 F. (2d) 685 (C. C. A. 7th, 1935), but the pre- 
sumption is weakened when the ground upon which validity is as- 
sailed was not in issue before the Patent Office and never was known 
or considered there, Shreckhise v. Ritchie, 67 F. Supp. 926 (W. D. 
Va. 1946). The presumption is a mere rule of evidence which casts 
the burden of proof upon the alleged infringer, and it cannot stand 
in the face of definitely contrary facts. Crosley Corp. v. Westing- 
house Electric & Mfg. Co., 152 F. (2d) 895 (C. C. A. 3d, 1945). 
To overcome the presumption invalidity of the patent must be demon- 
strated either beyond a reasonable doubt, American Foundry Equip- 
ment Co. v. Pittsburgh Forgings Co., 67 F. Supp. 911 (W. D. Pa. 
1938), or by clear and satisfactory proof, Wisconsin Alumni Research 
Foundation v. George A. Breon & Co., Inc., 85 F. (2d) 166 (C. C. A. 
8th, 1936). All doubts are resolved against him who alleges invalid- 
ity. Consolidated Contract Co. v. Hassam Paving Co., 227 Fed. 436 
(C. C. A. 9th, 1915). 

The uniqueness of the principal decision is demonstrated by the 
statement of the court that it is not aware of any previous decisions 
exactly in point, but an analogy is made to cases in which patents 
have been held invalid on demurrer. An excellent example of these 
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cases is Friend v. Burnham & Morrill Co., 55 F. (2d) 150, 12 
U. S. P. Q. 210 (C. C. A. Ist, 1932), wherein it is stated that 
“while many cases may be cited where the courts have refused to 
dismiss on motion a bill for infringement, since the courts, as a gen- 
eral rule, give the patentee the benefit of any doubt and hear the 
evidence on both sides, yet whenever it is clear that no invention 
is described in the patent, or from common knowledge the several 
steps in the process described in the application and claims are old 
and their. combination produces no new result, the courts have not 
hesitated to dismiss.’’ This position that patent validity may be de- 
termined by demurrer is sustained by a long line of cases beginning 
with Richards v. Chase Elevator Co., 158 U. S. 299, 15 Sup. Ct. 831, 
39 L. ed. 991 (1895), and through the recent decision in Remington 
Rand, Inc. v. Meilink Steel Safe Co., 140 F. (2d) 519 (C. C. A. 6th, 
1944). In reaching the decisions to dispose of these cases on de- 
murrer the courts have used a method of reasoning similar to that 
expressed in Strom Mfg. Co. v. Weir Frog Co., 83 Fed. 170 (C. C. A. 
6th, 1897). “It is claimed that this course was too summary, and 
that the justice of the case would have been better subserved by 
awaiting the proof and obtaining the aid of those conversant with the 
art in elucidation of the matter of the invention. But it is no longer 
open to question that where the case as presented is clear, and the 
court finds no difficulty in understanding the character and scope 
of the invention from the patent itself when tested by the common 
knowledge pertaining to it, and thereupon discerns that the patent 
is not sustainable, the proper and expedient course is to dispose of 
the case on demurrer, and thus put an end to useless litigation.” 

It is submitted that the result achieved upon the factual situation 
in the principal case is excellent, but courts should not exercise this 
prerogative to dismiss a suit on a motion for summary judgment 
without heeding the warning in American Fibre-Chamois Co. v. 
Buckskin-Fibre Co., 72 Fed. 508 (C. C. A. 6th, 1896). “The pre- 
sumption from the issuance of the patent is that it involves both 
novelty and invention. The effect of dismissing the bill upon de- 
murrer is to deny to the complainant the right to adduce evidence 
to support that presumption. Therefore the court must be able, 
from the statements on the face of the patent, and from com- 
mon and general knowledge, to say that the want of novelty 
and invention is so palpable that it is impossible that evidence of any 
kind could show the fact to be otherwise. Hence it must follow 
that, if the court has any doubt whatever with reference to the 
novelty or invention of that which is patented, it must overrule the 
demurrer, and give the complainant an opportunity by proof to 
support and justify the action of the patent office.” W.H. J. K. 


PaTENTS—OLD COMBINATION—“JEPSON TyPE” CLAIm.—Appel- 
lant has devised an improvement to the variable ratio drive connect- 
ing the photometer prism and the drive motor of the recording appa- 
ratus of his patent No. 2, 218, 357, October 15, 1940. Claim 6 of 
appellant’s application, regarded by the court as illustrative, reads as 
follows: “6. In a recording spectrophotometer having a movable 
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photometering element linked to a unit of a recording device and 
operated by a motor in response to light passing through the photo- 
metering element and a variable transmission in the linkage between 
the photometering element and recording unit, the improvement 
which comprises a cam follower in operative relationship with the 
photometering element, a rotatable shaft adapted to be shifted later- 
ally, a plurality of cams fixed on the shaft whereby a lateral move- 
ment of the cam shaft will bring a selected cam into engagement with 
the cam follower and means adapted to actuate said recording unit in 
response to angular rotation of the cam shaft.” Held, that the claims 
are drawn to the combination of the multiple-cam transmission or 
drive mechanism and the old elements of the spectrophotometer and, 
even if the drive mechanism were new and in itself involved invention, 
the claims were properly rejected on the ground of old combination. 
In re Orrin Weston Pineo, Deceased, American Cyanamid Company, 
Assignee, 156 F. (2d) 173, 70 U. S. P. Q. 230 (C. C. P. A. 1946). 

A claim to a combination of old elements wherein all the elements 
but one were found in a single prior art reference, and that one ele- 
ment (a resilient switch) was old in the art, was held to be patentable 
on the ground that the introduction of the old element into the old 
combination resulted in a patentably new combination by virtue of the 
simplicity and efficiency attendant upon the reduction in the number 
of operating parts effected by the change. In re Stacey, 135 F. (2d) 
232, 57 U. S. P. Q. 307 (C. C. P. A. 1943). The same considera- 
tions may be said to militate in favor of the allowance of Pineo’s 
claims, for he has reduced to a single axially adjustable cam shaft 
and a follower an assembly which comprised two shafts having 
mounted thereon cams arranged to be either fixed or rotatable on their 
respective shafts, certain of these prior art cams being permanently 
joined to each other by means of a collar coaxial with the cam shaft 
and certain cams being adjustably connected to each other by means 
of a radius arm integral with one such cam and having a pin slidable 
in a slot on the other such cam. Certainly simplicity and increased 
efficiency are realized by the new arrangement. And Pineo is not to 
be penalized for having improved his own, rather than another’s, in- 
vention. Dayton Fan and Motor Company v. Westinghouse Electric 
and Manufacturing Company, 118 Fed. 562 (C. C. A. 6th, 1902). 

In the Stacey decision, the court remarked, “The element of a re- 
silient switch being old, if it involved invention to substitute it for the 
complicated circuits and switches of Ernst, we do not see how such 
invention could be protected except in terms of a combination claim.” 
This observation raises the correlative question as to what protection 
is available to Pineo when he is required to divorce his multiple-cam 
variable ratio drive from its intended setting, 1. e., a spectrophotometer 
such as that previously patented to him. It is significant, in this re- 
spect, that the Patent Office Board of Appeals, upon reconsideration 
of the Pineo case, reversed itself and withdrew a second ground of 
rejection based on the view that all of the elements set forth in the 
claims were old, thus by implication admitting that patentable subject 
matter may have been disclosed in the application. 

Apparently realizing the futility of claiming the longitudinally ad- 
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justable cam shaft as an element per se or in combination with a 
source of power and an element to be moved, Pineo attempted to de- 
fine the improvement and simultaneously place it in its operative en- 
vironment by stating its field of use in a preamble to the claim, of the 
kind commonly called the “Jepson type.” Such claim phraseology 
seems safe enough when used in process claims, the Patent Office 
Board of Appeals having indicated its approval of process claims hav- 
ing the same relation of body to preamble as the claims of the case 


under discussion, that is, “In a method of making . . . in which the 
operations are performed of . . ., the improvement which consists 
in... .” Ex parte Steen, 61 U.S. P. Q. 219 (1943). In that appeal 


the board did not have before it a rejection on old combination; nor 
did it describe the claims as reciting the combination of the new steps 
with the old, although it did describe them as being “of the Jepson 
type.” 

But where the applicant seeks to claim in the same style an im- 
provement to a machine or article of manufacture, he runs headlong 
into the problem of old combination, with unpredictable results. A 
claim, in form similar to those of Pineo, was held to recite an old 
combination in In re Harris, 107 F. (2d) 623, 43 U. S. P. Q. 413 
(C. C. P. A. 1939), cited in In re Pineo, supra. The court consid- 
ered the form of the claim before it of so little importance that, in 
considering briefly the relevancy of the decision in Ex parte Jepson, 
1917 C. D. 62, 243 O. G. 525 (Assistant Commissioner of Patents, 
1917), the court said, “An examination of the decision in that case 
shows, as the brief of the solicitor states, that the question was 
whether a certain claim there presented was in proper form. There 
is no such question raised here.” Parenthetically, it should be noted 
at this point that the court did not even discuss Ex parte Jepson, 
supra, in its Pineo decision. 

Taken together, the Pineo and Harris cases might be considered 
as evidencing a trend toward a policy of most strict construction, by 
the C. C. P. A. of claims framed in the Jepson style. Harsh and 
illogical though this may seem, in view of the manifest advantages of 
the Jepson type claim, it yet gives the applicant the advantage of 
knowing what treatment of such claims he may expect from the 
bench. The Patent Office tribunals, however, have shown less con- 
sistency in dealing with the problem which defeated both Pineo and 
Harris. As already noted, the board found Jepson type claims re- 
citing a process to be patentable in Ex parte Steen, supra. It also 
followed the Jepson doctrine closely in deciding Ex parte Lansing, 
40 U. S. P. Q. 129 (1937), stating and applying the rule as follows: 
“In this decision, Assistant Commissioner Clay stated that the pre- 
amble of a claim may be an actual limitation if the real invention 
cannot exist apart from it, whereas if the real invention does not at 
all depend upon it, then the preamble is a mere explanatory name and 


title. . . . Reading the entire claim, it is clear that it is drawn to the 
system shown in Fig. 2 of the drawing. . . . It is clear therefore that 
the preamble here is a limitation. . . .” And in Ex parte Witzel, 


8 U. S. P. Q. 325 (1931), the board of appeals held that the pre- 
amble of a Jepson type claim might reasonably be considered as de- 
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fining that portion of a new combination which is old yet which enters 
into the limitation of the combination. 

Unfortunately, the same board, in deciding several recent appeals 
from rejections on the ground of old combination, has expressed a 
requirement that claims of the Jepson type, to be proper, must recite, 
or will be held to recite, the combination of the element(s) set forth 
in the preamble with the element(s) set forth in the body of the claim. 
Ex parte Belcher, 58 U.S. P. Q. 34 (1942); Ex parte Stacey, 69 
U. S. P. Q. 264 (1945). In the Stacey decision (not to be confused 
with In re Stacey, supra), after finding that a patentable combination 
existed, the board went on to say, “It may be that the form of the 
claims is bad. Applicant states that they are drawn in the pattern 
of Ex parte Jepson. . . . But there the added element was claimed 
in combination with the old structure recited in the introductory part 
of the claim. We suggest that ‘the improvement comprising’ be 
changed to the combination therewith of... .” Thus the board not 
only held that the Jepson form is restricted to combination claims, but 
strongly implied that the words used by Pineo in drafting his claims, 
i. e., “the improvement which comprises,” do not express a combina- 
tion relationship between the elements set forth in the body of the 
claim and the environmental elements included in the preamble—a 
result squarely opposed to that reached in the Pineo case. 

In the same year that the Stacey case was decided, the board dis- 
posed of another appeai from an examiner’s rejection on old combina- 
tion, in a manner irreconcilable with the decision in In re Pineo. 
Ex parte Krupp, 68 U.S. P. Q 223 (1945). The following claim of 
Krupp is typical: “In an inflatible suit having a body portion and a 
headpiece, means for connecting said headpiece to said body portion, 
said means comprising a ring structure having an inner face and an 
outer face, means for detachably engaging said headpiece in a fluid- 
tight manner with said ring structure at one of said faces, and means 
for detachably engaging said body portion in a fluid-tight manner at 
the other of said faces.” The examiner’s old combination rejection 
was overruled and the claim held to be directed to the ring structure 
only, the introductory clause having no limiting effect. Certain more 
specific claims included the following additional limitations: in the 
description of the body portion in the preamble, “including a wall 
of flexible material’; and in the body of the claim, “said body por- 
tion having a slide fastener with sealing means in the region of the 
ring... .” These claims were admitted to introduce into the body 
thereof more detail as to the “body portion” than was recited in the 
preamble, but were held patentable along with the broader claims as 
being directed to the same entity, more specifically expressed. The 
board also indicated that it did not consider Krupp’s claims as being 
in the Jepson style, observing that he might have framed them in that 
style if he had chosen to claim the combination. 

A consideration of the cases cited herein leads irresistibly to the 
conclusion that the advantages of the Jepson form of claim are not 
sufficiently appreciated by the appellate tribunais dealing with patent 
applications and that the arbitrary restrictions imposed upon such 
claims are productive of decisions, like that in In re Pineo, which are 
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difficult to defend. The words of Assistant Commissioner Clay (be- 
ginning on page 68 of 1917 C. D.) in Ex parte Jepson might have 
been spoken as well of Pineo’s application as of Jepson’s: “I can see 
no reason why the preamble of the claim should not perform the 
double function of completing the setting of the real invention claimed 
and also disclaiming the old parts of the apparatus, which constitute 
nothing but setting. This is, in effect, what this applicant attempts 
to do.” Having made this attempt, it must be surprising indeed to 
the applicant when the result of his earnest effort is judicially deter- 
mined to be a claim to his invention in combination with the old ele- 
ments which he has disclaimed. 

Finally, the assistant commissioner summarized the difficulties 
faced by Pineo and countless other applicants and simultaneously 
succinctly stated the best argument for the Jepson claim, when he said 
(on page 67 of 1917 C. D.), “But the fact is that in many complicated 
inventions, and especially inventions which are mere improvements 
added to old structures, no complete statement of structure can be 
made without reference to something that is old.” W. F. P. 


PATENTS—SUFFICIENCY OF DISCLOSURE—PERSON SKILLED IN 
THE Art.—Appellant had applied for letters patent covering a novel 
calculating machine composed mainly of electrical elements and 
assemblies of types widely used in automatic-telephone systems. The 
application was rejected in the Patent Office on the ground of in- 
sufficiency of disclosure, since the specification was not intelligible to 
the Examiner, who was an expert in the calculating machine art; 
the action of the Patent Office was affirmed by the District Court on 
the ground that appellant had failed to sustain the burden of proving 
that his disclosure was understandable to one skilled in the telephone 
art. Held, that, although appellant had failed to sustain the burden 
of proof in the lower court, the case would be remanded to that 
court with instructions to hold it until the Patent Office decides 
whether the disclosure is in fact sufficient to enable one skilled in 
the art of automatic-telephone systems to make and use the invention 
in view of the court’s holding that the art to which appellant’s 
device appertains or with which it is most nearly connected is the 
automatic-telephone art. International Standard Electric Corpora- 
tion v. Ooms, Commissioner of Patents, 157 F. (2d) 73, 70 U. S. 
P. Q. 32 (1946). 

Ordinarily, no great difficulty is encountered in determining 
whether the disclosure in a given patent or application meets the 
statutory standard of sufficiency set up by 38 Star. 958 (1915), 35 
U. S. C. 33 (1940). Recourse may be had to interrogation of per- 
sons skilled in the art; and, in the usual case wherein the scope of 
the invention is narrow and the art well-defined, the extent of the 
practical experience and knowledge necessary to qualify one as 
“skilled in the art” is readily determined. So, in the highly developed 
field of soap-making, a patent for an improved process of making 
soap was held valid where it was shown that soap manufacturers 
and soap workers were able to follow the patent and put the invention 
therein disclosed to use. Lever Brothers Company v. Proctor & 







































RECENT CASES 509 
Gamble Manufacturing Co., 139 F. (2d) 633, 60 U. S. P. Q. 76 
(C. C. A. 4th, 1943). 

The problems and complications arising in this phase of patent 
draftsmanship are mainly attributable to the fundamental principle 
that “clarity of description is a question of fact” and as such may 
not be evaluated with technical nicety. A. B. Dick Co. v. Barnett, 
288 Fed. 799 (C. C. A. 2d, 1923). The criterion of comprehension 
by the “man skilled in the art” is shown by the decision in Dick v. 
Barnett (cited in International Standard Electric vy. Ooms, supra) to 
be one of considerable flexibility, depending upon the experience of 
the skilled individual, as is the case with expert witnesses in general, 
and upon the complexty of the art or science involved. The court in 
that decision crystallized the problem in these words: ‘We further 
think that . . . it is necessary to consider, not only the art to which 
the invention may be assigned, but its relation to other and especially 
older arts, and the nature of the alleged new thought. It is upon the 
difficulty, obscurity, or even novelty of the art concerned that de- 
pends the kind and degree of skill or knowledge which must be pos- 
sessed by those who assume to apply it. . . . It is not possible to 
formulate a rule in this matter, though it may be safely said that it is 
by no means enough to condemn a patent disclosure that even a 
skilled man might find it necessary to make several tests or trials 
. . . before arriving at success.” 

The obscurity and novelty of the art concerned are obviously at 
their greatest when the inventor turns from the comfortable rut of 
routine development to the semi-wilderness of a new field of science 
or industry, where few have been before him and those few bent on 
reaching a different destination. Such an inventor, in applying for 
a patent, not only seeks a monopoly of great potential value to him- 
self but dedicates to the future use of the public a creative concept of 
broader benefit than the run-of-the-mine improvement. So it is in 
the public interest to bear with the pioneer inventor in his efforts to 
express a new idea in old words, to describe the results of his flash 
of genius in terms comprehensible to that ephemeral phenomenon, 
the dimly seen person “skilled in the art or science . . . with which 
it is most nearly connected.” 

It is axiomatic in the law of patents that the Congressional man- 
date regarding full disclosure is peremptory and adherence thereto 
is an essential part of the quid pro quo upon which a patent is 
granted. Friedrich Krupp Aktien-Gesellschaft v. Midvale Steel Co., 
191 Fed. 588 (C. C. A. 3d, 1911). One “cannot forget, though, that 
the purpose of the patent statutes is also to stimulate invention and 
that inventors should not be deprived of the fruits of their labors by 
too technical a nicety in the requirement that inventions must be ade- 
quately described to indicate their real scope and their true content.” 
Lever Brothers v. Proctor & Gamble, supra. If it is thus true that 
the stimulation of invention is to be considered in judging the suf- 
ficiency of disclosure of an improvement patent, how much more 
weight should this interest be given in so judging a patent or an 
application which may point the way to an entirely new industry or 
even a new field of research. 
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This proposition had received recognition from the courts before 
the International case, as in E. J. Brooks Company v. Klein, 114 F. 
(2d) 955, 46 U. S. P. Q. 537 (C. C. A. 3d, 1940), in which the 
proposition is supported by the statement of the corollary, #.e., that it 
is “peculiarly incumbent” upon the inventor of a mere improvement 
upon the prior art to state plainly and specifically that which he is 
claiming as his invention. 

In a case quite similar to International v. Ooms, supra, the dif- 
ficulties of describing a basic invention in terms no more apt and 
lucid than those of the most nearly associated art or science, were 
recognized and given weight in finding the patent sued upon valid. 
Smith, Kline & French Laboratories v. Clark & Clark, 62 F. Supp. 
971, 66 U.S. P. Q. 440 (N. J. 1945). After pointing out the neces- 
sity of considering the patent specification in the light of what was 
known of amphetamine sulfate (a compound covered by the claims 
of the patent in suit) at the time the patent was granted, the court 
considered the propriety of the patentee’s description of his new drug 
in terms of the known effects of ephedrine, as follows: “The closest 
allied field known to the art in 1930 was that field in which com- 
pounds described as sympathomimetic amines were classified. Ephed- 
rine was considered at that time to be one of those compounds.” 
“. . . Alles then had no better way to describe his discovery to those 
skilled in the art in 1930. There was no confusion in the minds of 
skilled chemists, doctors or pharmacologists of the effect of the salts 
of ephedrine, and when told that a particular composition is phy- 
siologically active and has similar effects in animals and men, they 
would know the exact effects of such compound. Therefore, the ob- 
jection by the defendants—inadequacy in description—directed to- 
ward the claims originally made by . . . Alles, fails.” 

To the same effect is the decision in American Bitumals Company 
v. Union Oil Company of California, 24 F. Supp. 795, 39 U. S. P. Q. 
170 (S. D. Cal. 1938). In finding the patent sued upon to be valid, 
it was held that the fact that the patentee did not know how to de- 
scribe precisely the saponifying material which he had discovered to 
be inherent in asphalt did not nullify his “momentous discovery.” 

My holding in effect that an adding machine may, under the proper 
circumstances, be correctly described in language directed to one 
skilled in the automatic-telephone art, the Court of Appeals for the 
District of Columbia has added to a growing list of decisions allow- 
ing a wide latitude in the description of basic inventions or far-reach- 
ing improvements. Such holdings are squarely consistent with the 
liberal interpretation of the patent grant urged in Ames v. Howard, 1 
Fed. Cas. 755, No. 326, (C. C. Mass. 1833), and the realistic attitude 
which compels the conclusion that “Patent specifications and descrip- 
tions of complicated machines cannot well be adequately phrased in 
the simple vocabulary of Mother Goose or Peter Rabbit.” Scott & 
Williams, Inc. v. Whisnant, trading as Whisnant Hosiery Mills, 126 
F, (2d) 19, 52 U. S. P. Q. 412 (C. C. A. 4th, 1942). 

The form of the decision, avoiding a clear reversal of the conclu- 
sion reached by the Patent Office tribunals and the lower court, was 
necessitated by the adherence of the appellate court to its general rule 
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that testimony as to the sufficiency of a patent disclosure is not per- 
suasive when it comes solely from an employee of a party to the suit. 
Bullard Company v. Coe, Commissioner of Patents, 79 App. D. C. 
369, 147 F. (2d) 568 (1945). In so ordering the case to be re- 
manded to the District Court, to be held until the Patent Office de- 
cided whether in the light of the court’s decision as to the degree of 
the liberality to be afforded the interpretation of patents and applica- 
tions for basic inventions, the court reached a wholly salutary con- 
clusion through the wise application of a fundamental principle of 
patent law while giving full weight to its own rules of —. 

Ww. F. P. 


RESALE PricE MAINTENANCE—MILLER-TyDINGsS ACT—PATENTED 
ARTICLES—INTERPRETATION OF “IN FREE AND OPEN COMPETITION 
WITH COMMODITIES OF THE SAME GENERAL CLAss.”—Petitioner, 
Eastman Kodak Company, manufactures and sells in interstate 
commerce two trade-marked, patented articles: (1) Kodachrome— 
amateur photographic film for the taking of still and motion pictures 
in color; and (2) Magazine Cine-Kodak Film (so-called, “Magazine 
Film” )—both black-and-white film and Kodachrome, packaged in a 
magazine which fits exclusively the patent-protected cameras of the 
petitioner and its licensees. On both articles Eastman has adopted a 
system of resale price maintenance agreements and enforcement. The 
Federal Trade Commission charged that these agreements were be- 
yond the permissive provisions of the Miller-Tydings Act, 50 Start. 
693 (1937), 15 U. S. C. §1 (1940), amending Section 1 of the 
Sherman Act, 26 Stat. 209 (1890) and Section 5 of the Federal 
Trade Commission Act, 38 Stat. 719 (1914), and that they consti- 
tuted unfair methods of competition in violation of the Federal Trade 
Commission Act, supra, as amended by 52 Start. 111 (1938), 15 
U. S. C. §§ 41-58 (1940). The controverted findings of the commis- 
sion were: (1) that Kodachrome is not in the same general class as, 
and is not in free and open competition with, black-and-white film ; 
and (2) that Magazine Film is not sold in free and open competition 
with commodities of the same general class. The commission ordered 
petitioner to desist from its resale price maintenance contracts on 
Kodachrome and Magazine Film, subject to reconsideration upon 
proper showing by petitioner of changed conditions due to the intro- 
duction into the market of competing commodities. Petitioner ap- 
plied for a review of the order, limited solely to the question whether 
or not the record evidence supported the above contested findings. 
Held, the commission’s findings are supported by the evidence, and 
accordingly the order is affirmed. Eastman Kodak Company v. Fed- 
eral Trade Commission, 158 F. (2d) 592 (C. C. A. 2d, 1946), cert. 
den. 67 Sup. Ct. 869 (1947). 

At present forty-six (46) states have passed Fair Trade Acts, vali- 
dating in intrastate transactions vertical resale price maintenance con- 
tracts on branded commodities. In 1937 Congress passed the Miller- 
Tydings Act, supra, a federal enabling statute which merely legalizes 
in interstate transactions similar contracts on branded commodities 
which are in free and open competition with commodities of the same 
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general class and are destined for resale in states where such contracts 
are lawful, Oppenheim, Recent Price Controt Laws (1939) p. 11; 
2 MARKETING Laws Survey, STATE Price ConTRoL LEGISLATION 
(1940) pp. xxxv-xxxix. Some of the state Fair Trade Acts contain 
the language “in fair and open competition” while others use the same 
language as the Miller-Tydings Act, supra,—in free and open com- 
petition,” Oppenheim, op. cit. supra, pp. 14, 18. Prior to the Miller- 
Tydings Act, supra, the Supreme Court of the United States in con- 
struing the Anti-Trust Laws had declared that resale price fixing 
systems were unlawful under the Sherman Act, supra, and constituted 
unfair methods of competition under Section 5 of the Federal Trade 
Commission Act, supra, Dr. Miles Medical Company v. John D. Park 
& Sons Company, 220 U. S. 373, 31 Sup. Ct. 376, 55 L. ed. 502 
(1911); Federal Trade Commission v. Beech-Nut Packing Com- 
pany, 257 U. S. 441, 42 Sup. Ct. 150, 66 L. ed. 307 (1922). 
Petitioner’s contracts are formally within the provisions of the 
Miller-Tydings Act, supra, but the issue here presented for judicial 
interpretation for the first time is whether or not Kodachrome and 
Magazine Film are “in free and open competition with commodities 
of the same general class produced or distributed by others,” Miller- 
Tydings Act, supra. The commission found that they are not. If the 
commission’s findings are supported by any evidence they are con- 
clusive, Federal Trade Commission v. Standard Education Society, 
302 U. S. 112, 117, 58 Sup. Ct. 113, 82 L. ed. 141 (1937). 
Petitioner contends that all photographic film, whether Kodachrome 
or black-and-white, is in the “same general class” (1. e., film for taking 
pictures) and that color film is in free and open competition with 
black-and-white film because each competes for the “consumer dollar” 
and “preference” inasmuch as a person desiring to take a picture 
must choose between buying a color film or a black-and-white one. 
However, the legislative history of the Miller-Tydings Act, supra, 
shows that Congress intended to legalize resale price maintenance 
agreements only in regard to branded commodities the price of which 
would be kept at a reasonable level because of “effective” competition 
from rival “similar” commodities, 81 Cong. Rec. 7495, 8141 (1937). 
To accept petitioner’s argument is to ignore the fact that commodities 
may be in the “same general class” and yet not be “similar,” that they 
might be, in one sense, “competitive” and yet very far from being 
“effectively” competitive. Cf. cases involving use of similar trade- 
marks or trade-names on different class of goods, Oppenheim, Cases 
ON TRADE REGULATION (1936) pp. 263-279. The record evidence 
supports the commission’s findings: (1) That Kodachrome and 
black-and-white film are not commodities of a “similar nature” be- 
cause they are manufactured and processed differently and require 
different techniques for the attainment of their individual specialized 
results; (2) That Kodachrome and black-and-white film do not 
“effectively” compete with each other because experience has shown 
that the average customer knows definitely whether he wants color 
film or black-and-white film, and that while the petitioner has had to 
reduce the consumer price of its black-and-white films to meet the 
corresponding price cuts of its competitors, it has been able to main- 
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tain the great price difference between Kodachrome and all black-and- 
white film and still watch the sale of Kodachrome increase tremen- 
dously; and (3) That Magazine Film has no competing products 
because once film is packed within the petitioner’s patent-protected 
magazine it can be used only in the patent-protected cameras of the 
petitioner and its licensees, and (correspondingly) the owners of such 
cameras can only use Magazine Film (purchasable only from the pe- 
titioner). 

In a brief, almost per curiam, opinion, Judge Swan disposed of the 
petitioner’s “competing-for-the-consumer-dollar” argument by simply 
stating that “the statutory clause under consideration must not be so 
broadly construed as to defeat its purpose,” and that to accept pe- 
titioner’s reasoning is to say “that champagne and Poland Spring 
water are competing commodities of the same general class because 
both are beverages and a person desiring to quench his thirst must 
choose which to buy.” This would have been quite an appropriate 
answer if petitioner had simply argued for the efficacy of indirect 
competition, because “indirectly” mink coats, even, compete with 
Kodachrome. However, the petitioner was raising the far more im- 
portant question: Just when can it be said that an article is so com- 
pletely differentiated by patent protection that no other article can 
ever be substituted for it in satisfaction of the want which it fulfills, 
so that it must be said that such an article is completely immune from 
all effective competition? This question involves the concept of 
monopolistic competition and an understanding of the close relation- 
ship between this concept and the conditions brought about by the ex- 
istence of patent monopolies, Chamberlin, THe THEoryY or Monopo- 
Listic COMPETITION (3d ed., 1938) Ch. V; Bennett, THe AmMeri- 
CAN PaTeNT SysteM (1943) Ch. VII. Cf. copyright cases, Schill 
v. Remington Putnam Book Co., 179 Md. 83, 17 A. (2d) 175, 22 A. 
(2d) 128 (1941); noted (1941) 25 Minn. L. Rev. 805; Callmann, 
1 Unrair CoMPETITION AND TRADE-Marks (1945) § 23.3(b). The 
Supreme Court’s denial of certiorari makes it all the more regrettable 
that this underlying problem was not analyzed in the instant opinion. 


W. H. D., Jr. 


SratuToRY INTERPRETATION — EX-SERVICEMEN — Coast GUARD 
VOLUNTEER RESERVISTS.—Appellees were enlisted in the Coast Guard 
Volunteer Reserves during World War II. They are now claiming 
preference in federal employment under the Veterans’ Preference Act 
of 1944. 58 Srat. 387 (1944), 5 U. S. C. Supp. V, § 851 et seq. 
(1946). It was held for the appellees in the District Court of the 
United States for the District of Columbia. The members of the Civil 
Service Commission, named as defendants individually and officially, 
appealed. The Act provides that in certification for appointment, and 
in retention in civilian positions in government employ, preference 
shall be given to “those ex-servicemen and women who have served 
on active duty in any branch of the armed forces of the United 
States .. . during any war, . . . and who were separated therefrom 
under honorable conditions.” § 2 of the Act. Held, that appellees 
9 
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were ex-servicemen within the meaning of the Act. Mitchell et al. v. 
Cohen, No. 9446, U. S. C. A. D. C. (1947). 

The Coast Guard Reserve is by statute a component part of the 
Coast Guard, which is in war a part of the Navy. 55 Srar. 11 
(1941), 14 U. S. C. Supp. III, § 301 et seg. (1941), as amended 
56 Start. 1021 (1942), 14 U. S. C. Supp. V, § 301 et seg. (1942). 
Appellees took the oath of allegiance required of the regular members 
of the Coast Guard and were enrolled for the duration of the war. 
They were assigned to duty in the Volunteer Port Security Force. 
They were on active duty only as directed and for a minimum of 
twelve hours a week, and while on such duty they wore the regular 
Coast Guard uniform, and were vested with the same powers and 
were under the same liabilities as regular Coast Guardsmen. Ap- 
pellees were not paid; were not subject to transfer without their con- 
sent; were not exempt from registration or liability under the Selec- 
tive Service Act; were permitted to retain their civilian employment ; 
and, in case of injury or death, were entitled to only the benefits 
bestowed upon civilian employees. 

The court decided that appellees were ex-servicemen because they 
had taken the military oath of service, were in a component of the 
armed forces, were subject to and actually engaged in military duty, 
and were governed by the rules of military discipline. Further they 
said the question could be conclusively decided on the legislative and 
administrative history of the question. Before the Veterans’ Prefer- 
ence Act was passed the Civil Service Commission had ruled that 
Coast Guard Reservists were considered to be in active service and 
were entitled to preference. Circular Letter (No. 4145) of the Civil 
Service Commission (April 4, 1944). The Act contained a provision 
that “this Act shall not be construed to take away from any pref- 
erence eligible any rights heretofore granted to, or possessed by, 
him under any existing law, Executive order, civil-service rule or 
regulation, of any department of the Government or officer thereof.” 
§ 18 of the Veterans’ Preference Act, supra. Later the commission 
reversed its ruling which gave rise to this suit. Departmental Circular 
508 (1944). From this history the court deduced that appellees 
were entitled to preference. 

It was the view of the dissenting Justice, that this point could be 
decided on the ground that the Act specified that the only persons 
entitled to preference were ex-servicemen, and that appellees were 
not, and never had been, ex-servicemen, either on the date the Act 
was passed, or on the date the commission corrected its erroneous 
ruling. On both those dates appellees’ service, such as it was, was 
still going on. Therefore, they could not have been preference elig- 
ibles within the meaning of the Act. 

To ascertain whether the correct construction was given to the term 
“ex-servicemen” recourse should be had to the rules of construction 
as they have been laid down by the Supreme Court. Unless the con- 
trary appears, statutory words are presumed to be used in their 
ordinary and usual sense, and with the meaning commonly attribut- 
able to them. DeGanay v. Lederer, 250 U. S. 376, 381, 39 Sup. Ct. 
524, 63 L. ed. 1042 (1919); Rosenman v. United States, 323 U. S. 
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658, 65 Sup. Ct. 543, 89 L. ed. 535 (1945); Western Union Tele- 
graph Co. v. Lenroot, 323 U. S. 490, 65 Sup. Ct. 335, 89 L. ed. 414 
(1945) ; Lake County v. Rollins, 130 U. S. 662, 670, 9 Sup. Ct. 651, 
32 L. ed. 1060 (1889). 

Mr. Justice Edgerton was of the opinion that the court’s construc- 
tion conflicted with ordinary usage. He said: 


When one speaks of ex-servicemen one is not speaking of men 
who always remained subject to draft; who lived at home and 
could not, except through the machinery of the draft, be ordered 
to leave home; who constantly carried on their regular civilian 
occupations as usual; and whose connection with the armed 
forces involved only part-time unpaid work which entitled them 
only to civilian benefits in case they were injured. 


The court’s holding was based on an analysis of the term. They 
examined various features of appellees’ service and by comparison 
to dissimilar cases found enough elements present to bring appellees 
within the term “ex-servicemen.” An inductee is inducted when “he 
undergoes whatever ceremony or requirements of admission the War 
Department has prescribed,’ which in the recent war was “a short 
dignified ceremony in which the men are administered the oath.” 
Billings v. Truesdell, 321 U. S. 542, 64 Sup. Ct. 737, 88 L. ed. 917 
(1944); United States v. Morton, 112 U. S. 1, 5 Sup. Ct. 1, 28 
L. ed. 613 (1884). The factor that appellees’ service was limited to 
voluntary, unpaid, part-time service would not keep them from the 
status of servicemen. Retired Army officers while not required to 
perform full service are still in the military service. United States 
v. Tyler, 105 U. S. 244, 26 L. ed. 985 (1882); Kahn v. Anderson, 
255 U. S. 1, 41 Sup. Ct. 224, 65 L. ed. 469 (1921); Morgenthau v. 
Barrett, 71 App. D. C. 148, 108 F. (2d) 481 (1939). In addition 
to the authority of these cases it was brought out that by statute the 
Commandant was given power to prescribe the duties of the reserv- 
ists; “including but not limited to part-time and intermittent active 
duty with or without pay.” 56 Strat. 1021 (1942), 14 U. S. C. Supp. 
V, § 307 (1946). It was therefore held on this point that part- 
time, unpaid service would not prevent reservists from being service- 
men. Another point examined by the court was that appellees were 
subject to the draft. This point was nullified on the basis of the 
decision in United States v. Tyler, supra. The court also scrutinized 
the factor that appellees were not subject to transfer, and found that 
there were limited services even for men inducted by Selective Serv- 
ice processes. There was a limited noncombatant service, and limited 
service due to physical causes. The service of the Waves was limited, 
but they were still in the service. Therefore, as a generality, limited 
service is nevertheless service. The court also said that a comparative 
indicia test would not suffice to distinguish between servicemen and 
non-servicemen as many civilians had more indicia of service than 
did some acknowledged servicemen who were bound to a desk during 
the war. From this summary it is seen that the court relied on an 
analytical examination of the term rather than on the ordinary usage 
of the term. 
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If it were to be assumed that the term has no natural significance, 
did the court interpret the Act correctly? The dissenting Justice 
said the context of the Act conflicts with the court’s construction. It 
is the duty of the court “to give effect to the intent of Congress. 
Primarily this intent is ascertained by giving the words their natural 
significance, but if this leads to an unreasonable result plainly at 
variance with the policy of the legislation as a whole, ... then... 
give it effect in accordance with its design and purpose.” Takao 
Ozawa v. United States, 260 U. S. 178, 194, 43 Sup. Ct. 65, 67 L. ed. 
199 (1922); Board of Governors of Federal Reserve System v. 
Agnew, 329 U. S. 441, 67 Sup. Ct. 411 (1947); Ebert v. Poston, 
266 U. S. 548, 45 Sup. Ct. 188, 69 L. ed. 435 (1925) ; Church of the 
Holy Trinity v. United States, 143 U. S. 457, 459, 12 Sup. Ct. 511, 
36 L. ed. 226 (1892); United States v. Union Pacific R. R. Co., 
91 U. S. 72, 79, 23 L. ed. 224 (1875). The conclusion reached 
by the court does seem to be unreasonable as the purpose of the 
Act, as stated in the title, was to give veterans preference in employ- 
ment. The construction given by the court makes the term “ex-serv- 
icemen” synonomous with “person.” Such could not have been the 
intention of Congress. 

It would seem that the court erred by analytically studying the 
term in dispute. This is contrary to the rules of construction, and 
to the intent of the legislature as laid down in the title to the Act. 
If the court had studied the events which led to the passage of the 
Veterans’ Preference Act of 1944, it would not seem that they would 
have held that appellees were “ex-servicemen.” Not once did the 
court refer to the history of the Act. By the title of the Act, the 
aim of Congress was to give job preference to aid in the re-employ- 
ment and rehabilitation of veterans. Could this be meant to include 
persons who had retained their civilian positions during the war and 
had no occasion to be rehabilitated? If the court had accepted the 
natural meaning of the term in the light of contemporaneous cir- 
cumstances it would seem that the conclusion should have been that 
appellees were not “ex-servicemen” within the meaning of the Act. 

As further evidence that the court did not correctly interpret the 
Statute is an amendment now pending in the House of Representa- 
tives. This amendment provides that “active duty in any branch of 
the armed forces of the United States shall mean active, full-time, 
paid duty... .” H. R. 1399, introduced by Congressman Rees, 
January 27, 1947. This amendment, if adopted as law, will exclude 
the Volunteer Coast Guard Reservists from preference for employ- 
ment under the Veterans’ Preference Act. F. H. S. 
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THE Process OF INTERNATIONAL ARBITRATION. By Kenneth S. 
Carlston. New York, Columbia University Press. 1946. Pp. 
xiv, 318. Appendix. Bibliography. $4.50. 

International arbitration has had a long and varied history. When 
diplomatic negotiations or other political methods of pacific settlement 
have failed, nations have sporadically resorted to arbitration. The 
process has gradually become quasi judicial in character. It is treated 
as a judicial process in this volume. It, however, lacks many of the 
characteristics of a mature judicial process. Permanent and accessible 
courts are lacking. When ad hoc tribunals are created, arbiters and 
government counsel are frequently inexperienced in international law 
and arbitral procedure. They have little opportunity to improvise ade- 
quate procedural rules. Unless the agreement to arbitrate between 
the nations concerned has provided for an orderly procedure, con- 
fusion is almost inevitable. In fact, much of the success of an arbi- 
tration depends on the wisdom of the foreign office negotiators who 
formulate the agreement to arbitrate. It defines the issues and should 
provide the essential rules for an orderly procedure. 

International arbitration retains many of the characteristics of the 
primitive beginnings of the judicial process. It resembles in some 
respects the formulary procedure developed by the Roman praetors 
before and during the period of the Empire. Its redeeming feature 
lies in the submission of a dispute to impartial third party determi- 
nation. 

Mr. Carlston has examined the entire field of arbitration between 
nations with a view to pointing out procedural difficulties that have 
arisen and suggesting rules to safeguard a fair hearing. He has 
examined many specific cases and endeavoured to formulate minimal 
procedural standards. While recognizing the diverse character and 
problems which confront different types of arbitral tribunals and 
claims commissions and the diversity of legal systems of the parties, 
he suggests procedural norms which might be said to be fundamental 
to an international judicial process. Standards such as the “right to 
be heard,” the “right to due deliberation by a tribunal duly consti- 
tuted,” the “right to a reasoned judgment” and the “right to pro- 
ceedings free from fraud” are discussed in the light of the precedents. 

A most useful chapter deals with the jurisdiction of arbitral tri- 
bunals. Since the international agreement to arbitrate, the compromis, 
is the basis of a tribunal’s existence, it fixes the primary test of juris- 
diction. It is clearly the province of an arbitral tribunal to determine 
the extent of its own jurisdiction. “In general, the award should 
confine itself to the question presented, should conform to the rules 
of decision expressly or impliedly established by the parties, and 
should be reached in a fair and impartial manner.” 

The doctrine of essential error, the finality of the award, rehearing 
and the limited possibilities of appeal are discussed in successive 
chapters. 
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Mr. Carlston’s work largely presents a case history which should 
be of value to foreign offices in negotiating adequate agreements to 
arbitrate. Its technical approach renders it a useful guide and hand- 
book for all concerned with the practical problems of international 
arbitration. 

Mr. Carlston recommends the widely increased use of international 
arbitration. A preferable objective might be the establishment of an 
international judicial system of circuit courts, from which appeal 
might be had to the International Court of Justice. Under such a 
system, procedural safeguards might be established and maintained 
by experienced international judges, acting under the restraints of 
continuing judicial responsibility. An adequate system of interna- 
tional justice cannot be maintained by temporary arbitral tribunals 
presided over by arbiters of limited experience and transitory tenures 
of office. James OLIvER Murpock.* 


* Professor of Law, The George Washington University Law School. 
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